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CURRENT TOPICS. 


Under what circumstances the formation or 
expression of an opinion is a ground for chal- 
lenge, is a question which the courts have 
found much difficulty in answering. The case 
of Waters v. State, 7 Wash. L. R. 344, decided 
at the last term of the Court of Appeals of 
Maryland, presents the latest as well as the 
most sensible discussion of the point in dispute 
that can be found. The appellant, being on 
his trial for murder, one Biscoe was called as 
a juror, and sworn on the voir dire. To the 
question: ‘‘ Have you formed and expressed 
an opinion as to the guilt or innocence of the 
prisoner at the bar,” he replied, ‘‘I have.’’ 
In answer to questions then propounded to 
him by the court, he stated that such opinion 
was formed solely from what he had read of 
the case in the county papers at the time of the 
commission of the crime, and from mere rumor, 
and that he did not know whether said pub- 
lication and rumor were true or false; that he 
resided more than thirty miles from the place 
of the commission of the alleged crime; that 
he had not conversed with any witness in the 
case, nor with any person who claimed to have 
any knowledge of the facts of the case, nor 
with any one who professed to detail to him 
any portion of the testimony in the former 
trial; that he had no prejudice or bias for or 
against the prisoner, and he felt confident that 
he could give the prisoner a fair and impar- 
tial trial according to the evidence produced 
upon the stand by the witneyses. The court 
thereupon decided that the said Briscoe was a 
competent juror, and this ruling was affirmed 
by the Court of Appeals. Rosrson, J., after 
1eviewing the decisions on the subject, said: 


Amid such conflicting opinions we must be governed, 
after all, by the reasons lying at the bottom of this 
right of challenge. The good purpose of this right is 
to secure a fair and impartial trial, and when the opin- 
ion is of such character as partiality or prejudice may 
be inferred from it, then, of course, the person is not a 
qualified juror. 

Now, in this case, the opinion of the party offered as 
juror was founded entirely upon rumor ai d newspaper 
statements; he did not live in the neighborhood where 
the alleged offense was committed; had never talked 
with a witness in the case, nor with any one who 
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claimed to have any knowledge of the case; had no 
bias for or prejudice against the prisoner, and felt con- 
fident he could try the case substantially according to 
the evidence. We agree with the court below that the 
person offered was a competent juror. There was no 
such opinion formed and expressed, no such pre-judg- 
ment of the case as to justify a challenge for cause. If 
such an opinion is to amount to a disqualification, it 
would be difficult, if not impossible, in a criminal case 
of importance, especially in a case of murder, to find 
twelve jurors of intelligence and character, such as our 
statute law requires. The newspaper is now read by 
every one, and the press is ever ready and eager to 
furnish the details of crime, and although persons 
may, upon such statements, form an opinion, yet it is 
one in most cases liable to qualification or remodifiea- 
tion according to the real facts of the case. * * * 
The opinion which should exclude a juror must be a 
fixed and deliberate one, partaking, in fact, of the na- 
ture of a pre-judgment.” 

In some States it has been held that any 
opinion formed or expressed, without regard 
to the source or information upon which it is 
founded, is a sufficient disqualification. In 
others, the character of the opinion and the 
source whence it is derived, are most consid- 
ered, and there it is held that, although an 
opinion formed and expressed from actual 
knowledge of the facts, or from information 
derived from those who are witnesses or who 
had knowledge, is sufficient ground for chal- 
lenge, yet that an opinion formed and ex~ 
pressed from mere rumor or newspaper state- 
ments, is not sufficient, if the person offered 
asa juror can say that such opinion has not 
created any bias or prejudice for or against 
the prisoner. Then, again, it has been held 
that the opinion, however formed and from 
whatever source, must be such as implies par- 
tiality for or malice against the party chal- 
lenging. On the trial of Burr, the Chief Justice 
said: ‘*The court has considered those who 
have deliberately formed and delivered an 
opinion on the guilt of the prisoner, as not 
being in a frame of mind to weigh the testi- 
mony, and, therefore, as being disqualified to 
sit as jurors in the case.’’ 1 Burr’s Trial, 
367. And Chief Justice Taney, in a later case 
cited in Wharton’s Criminal Law, § 2981, 
said: *‘If the juror had formed an opinion 
that the prisoners are guilty, and entertains 
that opinion now, without waiting to hear the 
testimony, then he is incompetent. But if, 
from newspapers or hearing reports, he had 
impressions on his mind unfavorable to the 
prisoner, but bas no opinion or prejudice 
which will prevent him doing impartial justice 
when he hears the testimony, then he is com- 
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In Kusel v. Watson, recently decided by the 
English Court of Appeal, S. having a term of 
eight years in a house and shop, agreed with 
B. to let him the house and shop at £26 a year, 
payable quarterly, and further agreed to let B. 
have a lease at £26 a year at any period he 
might feel disposed, and not molest or disturb 
him, or raise his rent after he had laid out 
money on the premises. B. having laid out 
$150, it was held by the vice-chancellor that he 
was entitled to call for a lease of the premises 
for the whole of the residue of A.’s term, less 
one day. On appeal it was ruled that he was 
entitled to a lease for the residue of the term, 
less one day, if he should so long live, and the 
decree of the vice-chancellor was modified to 
that extent. ‘‘ The agreement in this case,’’ 
said JessEL, M. R., ‘‘ is a document not easy 
to construe, and on which it is not surprising 
that there should be a difference of opinion. 
I differ from the opinion of the vice-chancel- 
lor, but without feeling any confidence that I 
am right and that he is wrong. S. had a 
tease for a term of eighty years, expiring in 
1898, but it does not appear that this fact was 
known to. the plaintiff, and we, therefore, can 
not take it into account in construing the agree- 
ment, though we might take it into account if 
S. had been asking for specific performance. 
It appears to me to be clear, from the last 
clause of the agreement, that the plaintiff was 
to have something more than a tenancy from 
year to year. I think it also clear that the 
agreement not to disturb the plaintiff can not 
be confined to the life of the landlord. The 
parties can not have intended that after he had 
laid out money he might oe disturbed if the 
landlord had died in the next year. We must 
construe the clause as meaning that the tenant 
is not to be disturbed. It can not mean that he 
is not to be disturbed after he has got a lease, 
for he could not then be disturbed; it must 
mean that he is to have a lease, and that in 
the meantime he is not to be disturbed. I 
think, then, that the fair construction is that 
the plaintiff is to keep the property for his life 
if so minded. The question, then, is, what is 
to be done if the landlord has not such an in- 
terest as to enable him to grant alease of that 
nature? I think that we must carry it into 
effect, so far as the landlord’s interest admits, 
by directing a lease for the residue of the term, 
less one day, if the plaintiff shall so long live.’’ 








BraMwELL, L. J., said: ‘‘I agree with the 
view of the Master of the Rolls. Construing 
this agreement is rather guess work. Probably 
the parties had no definite idea what they in- 
tended, and perhaps they did not both mean the 
same thing. Still, I think we can put a mean- 
ing on the terms they have used. I do not 
think it much matters whether the clause as to 
expenditure refers to past or future expendi- 
ture; for, though past expenditure would not 
be a valuable consideration, there is consider- 
ation for this agreement without it. I am dis- 
posed to think that the agreement not to mo- 
lest, disturb, or raise the rent of the plaintiff 
applies till the lease is executed. This, then, 
gives the tenant an agreement which, though 
it would not prevent his tenancy being deter- 
mined, would give him a right of action if the 
landlord determined it. The tenant would go 
on as tenant from year to year, and would be 
at liberty to give notice to quit, but the land- 
lord undertakes not to turn him out. Then, 
the agreement provides that the tenant may 
come at any future time and apply for a lease. 
What kind of lease? The proper legal mean- 
ing of the term is a lease for the life of the 
tenant, and I think that the meaning the law 
puts on the words is a reasonable one. The 
parties probably did not think about the pre- 
cise meaning of their words, but they must 
have considered that the tenant was not to be 
turned out during his life. It is true that the 
landlord can not grant a lease for the tenant’s 
life, but that was not known to the tenant, and 
so can not modify the construction of the 
agreement. The court will not decree the land- 
lord to grant a lease which he has no power to 
grant, and the proper form of order will, there- 
fore, be that suggested by the Master of the 
Rolls.’’ 








DIVIDENDS. 

A dividend to the stockholders of a cor- 
poration is a fund which the corporation sets 
apart from its profits to be divided among its 
shareholders in the proportion which their re- 
spective shares bear to the whole capital stock 
employed in the corporate enterprise This 
is the primary understanding of the term, ex- 

(1) Lockhart v. Van Alstyne, 31 Mich. 76, 79; Ste- 
vens v. South Devon Railway Uo., 9 Hare, 312; Henry 


v. Great Northern Railway Co., 1 DeG. & J. 605; 
Taft v. Hartford, etc., R. Co., 8 R. I. 310. 
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cept when used in relation to winding up the 
affairs of an insolvent corporation, or in refer- 
ence to a final distribution of assets in view of 
a dissolution. 

The moment a person becomes a stock- 
holder in a corporation, he at once becomes 
entitled not only to an interest in the whole 
corporate property, but also to receive all divi- 
dends thereafter declared. The right of a 
stockholder to share in the surplus of profits 
is in the nature of an inchoate right, until a 
distribution or dividend has been actually de- 
clared by the proper officers of the corpora- 
tion. Until so declared, the profits are re- 
garded as belonging to the corporation, and 
are not distinguished from other corporate 
property. A right to a dividend from the 
profits of a corporation is not, therefore, a 
debt from the corporation to its shareholders, 
until the dividend is declared. ‘‘ Until that 
time the dividend is only something that may 
possibly come into existence, but the obligation 
on the part of the corporation to declare it can 
not be treated as the dividend itself.’’2 After 
the declaration of the dividend the profits are 
considered as separated from the corporate 
property, and as having become the property 
of the individual stockholders, who are there- 
upon entitled to receive the same on demand 
from the officers of the corporation. And if 
not paid on demand, an action may be main- 
tained against the corporation by any stock- 
holder for the amount due him. In order to 
maintain the action, it is essential to show that 
a demand for the dividend was actually 
made.4 

The dividends which are divisible among 
the shareholders are considered as_ belonging 
to such shareholders as their own property, to 
an extent that makes it unlawful for the cor- 
poration to apply them to any purpose not in- 
cluded in the charter of the corporation, with- 
out the consent of all the shareholders. And 
it was consequently held a breach of trust to 
apply money that should have been divided 
among the stockholders to a purpose not war- 
ranted by the charter. The court said that 
such a transaction was a fraud upon such of 

42) Lockhart v. Van Alstyne, 31 Mich. 78; Jn re Lon- 
don India Rubber Co., L.*R. 5, Eq. Cas. 525-6. 

(3) King v, Patterson, etc., R. Co., 5 Duteh, 82; s. 
c. Id. 504; Kane v. Bloodgood, 7 Johns. Ch. 90; State 
y. Baltimore, etc., R. Co., 6 Gill, 363. 


, (4) Seott v. Central R. Co., 52 Barb. 45; State v. Bal- 
timore, etc., R. Co., 6 Gill, 363. 





the stockholders as had not assented to the 
misapplication, and that the court would re- 
lieve against it when committed, at the suit of 
such shareholders as had not assented, or if 
the misapplication had not actually been made, 
would prevent its being made by injunc- 
tion. And where dividends have been de- 
clared by the directors and received hy the 
stockholders, they may, nevertheless, be re- 
claimed by the directors themselves, if they 
have been illegally declared under a misap- 
prehension of the right to declare them.* While 
a right to a dividend is no debt until the divi- 
dend is declared, and no action can be main- 
tained to recover it up to that time, yet it has 
been held that the stockholders are not reme- 
diless in case-the directors, without reasona- 
ble cause, refuse to divide the surplus profits. 
They may be compelled in such cases to make 
the distribution.7’ But where the corporation 
is indebted to an extent that would make it 
unwise to declare a dividend, the court woald 
unquestionably refuse to interfere.® 

When the dividend has been once declared, 
it passes to the then owner of the stock, and 
it is wholly immaterial at what times or 
from what sources the profits, out of which 
the dividend is declared, may have been 
earned.» Where a contract for the sale of 
shares is entered into, under conditions of 
sale by which the purchase may be completed 
ona future fixed day, or at any time prior 
thereto, and dividends are in the meantime 
declared, such dividends, upon the consumma- 
tion of the sale, pass to the vendee of the 
stock.10 And if the dividend so declared has 
been paid to the vendor, the vendee can re- 
cover the saine from him. Where, however, 
a dividend has been declared prior to the sale 
of the stock, but payable at a day subsequent 
thereto, the ques:ion has been raised whether 
the dividend passes to the vendee as an incident 
of the stock. It seems that in England a sale 
of the stock under such circumstances would 
not pass the right to the dividend. A testa- 
trix, who was the owner of certain shares of 


(5) March v. Eastern R. Co., 43 N. H. 515. 

(6) Lexington, etc., Ins. Co. v. Page, 17 B. Mon. 412. 

(7) Scott v. Eagle Fire Co., 7 Paige, Ch. 198. 

(8) Smith v. Prattville Manfg. Co., 29 Ala. 503. 

(9) March v. Eastern R. Co., 43 N. H.515; Jones v. 
Terre Haute, etc., R. Co.,57 N. Y. 196; Goodwin v. 
Hardy, 57 Me. 143; Gifford v. Thompson, 115 Mass. 478. 

(10) Black v. Homersham, 39 L. T. R. (N. S.) 671. 

(11) Harris v. Stevens, 7 N. H. 454. 
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stock, died on the 31st of December, 1865. On 
the 7th of June preceding dividends had been 
declared on the stock, payable on the 15th of 
July, 1865, and on the 15th of January, 1866. 
The precise question the court was called upon 
to decide, was whether the dividend due in 
January, 1866, passed to the devisee, or be- 
longed to the residuary estate. And Sir W. 
Page Wood, V. C., said: ‘‘ As soon as the 
dividend was declared, although payment, for 
the convenience of the company, was post- 
poned until the following January, from that 
moment the testatrix became entitled to it, 
although she could not then have recovered it, 
and it would have passed to her legatee had 
she specifically bequeathed it.’’! This seems 
to have been the opinion of Chief Justice Red- 
field, whose language is as follows: ‘‘ Divi- 
dends are strictly due only to the assignor, 
and would not probably pass by a mere sale of 
the stock, unless there were some special 
ground for giving the transfer of the stock 
that operation.’’ Redfield on Railways, 126, 
note 6. No cases are cited by him to sustain 
the opinion expressed, but we think that the 
weight of authority is unquestionably in its 
favor, To this effect are the following cases: 
Brundage v. Brundage, Spear v. Harti, 
Bright v. Lord.5 In this last case the court 
say: ‘* The same rule governs in the sale of 
bonds or other securities, where the interest is 
payable at stated periods, as upon coupon 
bonds; but when the interest is accruing from 
day to day, whatever is due on the bond or 
other security at the time it is sold, will pass 
with it. The reason of the distinction is, 
that when the interest accrues from day to 
day, itis divisible and payable at any time; 
but when the interest is payable at stated pe- 
riods, no part of it is due until the period ar- 
rives ; and in the earnings or profits of stocks, 
it is impossible to know what amount is due 
until the dividends are declared.’’ A differ- 
ent conclusion was reached in Burroughs v. 
North Carolina R. Co. But the court there 
say: ‘*The learned counsel inform us that 
they have been able to find no authority what- 
ever on the question. * * * But the 
learned counsel were mistaken in supposing 


(12) De Gendre v. Kent, 4 Equity Cases, 283. 
(18) 65 Barb. 397. 

{14) 3 Robert. (N. Y.), 420. 

(16) 51 Ind. 272. 

(16) 67 N. C. 376. 





the question entirely barren of authority.” 
The court therefore cite Clive v. Clive,17 and 
add: ‘*Unfortunately the case cited is not 
accessible to us.’’ 

In cases where a testator has bequeathed the 
income and profits of stock to one for life, 
with remainder over, the question has arisen 
when dividends have been declared on stock, 
whether such dividends belong to the remain- 
der-man, or whether they go to the tenant for 
life. There seems to be a conflict of authorities 
upon this subject. On the one hand it is held 
that where such dividends create new capital, 
thereby enlarging the corporate property and 
adding to its value, they go to the remainder- 
man; but that dividends paid in cash, and 
which are not in addition to, or diminution 
from the capital, belong to the tenant for lifels, 
On the other hand, it is held that all dividends 
arising from earnings or profits, whether in 
stock or cash, belong to the tenant for life's, 

The early English decisions held that extra 
dividends, or additions to the usual annual 
dividend, whether paid in capital stock or in 
cash, were to be taken as part of the principal, 
and belonged to the remainder-man, the life 
tenant merely receiving the income there- 
from.» But Lord Eldon is considered to 
have thrown adoubt over this doctrine by 
his reasoning in Barclay v. Wainwright. 
The rule has since been abandoned as un- 
just, and it is now uniformly held, both in 
England and in this country, that cash divi- 
dends declared from the profits or earnings of 
the corporation, do not go to the corpus of 
the trust, but belong to the cestui que trust as 
income.2 

It quite often happens that, in order to 
strengthen the corporate standing, and en- 
large the corporate means, the directors is- 

(17) Kay, 600, cited in Lindley on Partnership, 896. 

(18) Hooper v. Rossiter, 1 M’Clel. 527; Minot v. 
Paine, 99 Mass.101; Leland v. Hayden, 102 Mass. 542; 
Doland v. Williams, 101 Mass. 571; Balch v. HaNet, 10 
Gray, 403; Barton’s Trust, L. R. 5 Eq. 238. 

(19) Clarkson v. Clarkson, 18 Barb. 646; Simpson v. 
Moore, 30 Id. 688; Van Doren v. Olden, 19 N. J. Eq. 


176; Ashhurst v. Field’s Adm’r, 26 N. J. Eq. 11; Earp’s 
Appeal, 75 Penn. St. 119; Wiltbank’s Appeal, 64 Penn. 
St. 256. 


(20) Brander v. Brander, 4 Vesey, 800; Paris v. Paris, 
10 Vesey, 184; Wilts v. Steere, 12 Vesey, 363. 

(21) 14 Vesey, 67. 

(22) Price v. Anderson, 15 Sim. 473; Johnson y. 
Johnson, 15 Jur. 714; Bates v. Mackinley, 81 Beay. 
280; Wright v. Tucket, 1 Johns. & Hern. 266; Cogswe!l 
v. Cogswell, 2 Edw. Ch. 231; Read v. Head, 6 Allen, 
174: Ware v. McCandlish, 11 Leigh, 595. 
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sue preference stock, and guarantee a div- 
idend thereon. A case of this kind came 
recently before the Supreme Court of Mich- 
igan, and it was there held, in an able 
opinion by Mr. Justice Cooley, that it was not 
to be understood as a guaranty that the cor- 
poration would pay dividends at all events, 
but only a guaranty to pay dividends to the 
holders of the certificates in preference to 
others, when the earnings of the corporation 
would warrant it. To have placed a differ- 
ent construction upon the guaranty, would 
have required the court to have held the agree- 
ment void, on grounds of public policy, as an 
ageement to pay dividends, without reference 
to the ability to pay them from the earnings, 
is clearly open to that objection.» And if 
profits are not realized to the necessary 
amount in any one year, the court adds that 
‘** probably they would be entitled, when they 
were realized, to have all arrears made up.’’™ 
This is as far as the law permits a corpora- 
tion to go in guaranteeing dividends. 

A guaranty of dividends, made by an indi- 
vidual in selling stock, and as a part of the 
contract of sale, is not uncommon, and, of 
course, stands on different ground. In cases 
of this character, questions of construction 
have arisen, as to whether the guaranty refers 
to the quality of the stock, or merely to its 
product for the particular period. Where the 
guaranty was that ‘‘said stock should yield 
annually six per cent. dividends, for the space 
of three years from and after’’ a certain day, 
the guaranty was held to refer to the quality 
of the stock, and not exclusively to the pro- 
duct for the term named.” A declaration of 
dividends by the directors where none have 
been earned, is regarded as a fraud, if done for 
the purpose of fictitiously enhancing the price 
ofshares. Andin Burnes v. Pennell,* the fol- 
lowing language is used: ‘‘ Dividends are 
supposed to be paid out of profits only, and 
where directors order a dividend to be paid, 
when no such profits have been made, without 
expressly saying so,a gross fraud is prac- 
ticed, and the directors are not only civilly 
liable to those whom they have deceived and 
injured, but are guilty of conspiracy, for 

(23) Lockhart v. Van Alstyne, 31 Mich. 76. 

(24) Citing Henry v. Great Nor. R. Co,, DeG. & J. 
635; Taft v. Hartford, etc., R, Co., 8 R. I. 334. 


(25) Struthers v. Clark, 30 Penn. St. 210. 
(26) 2 House of Lords Cases, 497. 








which they are liable to be prosecuted and 
punished.’’ 

A corporation may always refuse to pay 
dividends to one who has obtained a fraudu- 
lent transfer of the stock upon the books of 
the company. It is the legal duty of the cor- 
poration to refuse payment under such cir- 
cumstances.” And where the dividends have 
been actually paid to such parties, and before 
the discovery of the fraud, there being no fault 
upon the part of the original owner, such 
owner is entitled, as against the corporation, 
to demand the dividends or their equivalent.? 

It is often said that dividends are payable 
out of profits, and that it is not necessary that 
outstanding liabilities should be paid before 
they are declared and paid to the share-hold- 
ers.” This principle is true in so far as equity 
will not require stock-holders to surrender for 
the benefit of creditors of the corporation div- 
idends of profits declared and distributed at a 
time when the corporation was solvent. A 
dividend made at a time when the corporation 
is insolvent, or in contemplation of insolvency, 
is in the nature of a fraud upon creditors, and 
a creditor’s bill will lie to reach and subject 
them to execution.%1 

It remains to be noticed, in conclusion, 
that if a stockholder, after having received 
due notice of the deposit of money to pay 
his dividend at a banking house of good 
credit, neglects to draw his money within a 
reasonable time, and a loss incurs by a failure 
of the bank, such loss will fall entirely upon 
him, and he can not call upon the corpor- 
ation to reimburse him.’ H. W. BR. 

(27) 2 Redfield on Railways, 540. 

(28) Davis v. Bank of England, 2 Bing. 393; Taylor v. 
Midland R. Co., 28 Beav. 287; Sloman vy. Bank of Eng- 
land, 14 Simons, 775; Ashley v. Blackwell, 2 Eden, 299. 
(29) Green’s Brice’s Ultra Vires, 130, 

(30) Reid v. Eatonton Co., 40 Ga. 98. 


(31) Bank of St. Marys v. St. John, 25 Ala. 609. 
(32) King v. Batterson, etc., R. Co.,5 Dutch. 82. 








CONSTITUTIONAL LAW—TAXATION—SUM- 
MARY REMEDIES. 


STATE v. MOSS. 





Supreme Court of Missouri, October Term, 1878. 
[Filed June 2, 1879.] 
A statute which authorizes a board of equalization 


to impose a penalty of treble the amount of taxes on 
one furnishing a false list of his property with fraud- 
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ulent intent to the assessor, after due notice to ap- 
pear and defend against the charge, does not violate 
those provisions of the Constitution securing to every 
person a “trial by jury,’”’ and “‘ due process of law,” 
before being deprived of life, liberty or property. 


Shackleford, Herndon & Herndon, for appellants ; 
Caples, Major & Shafroth, four respondents. 


_ Norton, J., delivered the opinion of the court: 


This is a proceeding by certiorari, at the relation 
of James Ferguson, te review the action of the 
County Board of Equalization of Howard county, 
in assessing the property of relator under the 
provisions of section 34, Wagner’s statutes, 1165, 
for taxation. The only question presented by the 
record for our determination is the constitutional- 
ity of said section, which is as follows: 

‘6 Sec. 34.—If any person shall, with intent to 
defraud, deliver to any assessor a false list of his 
property, it shall be the duty of the assessor to give 
notice in writing thereof to the said county board 
of equalization; and said board shall, on receiving 
such notice, give notice thereof to the person, who 
shall have furnished such false list, which notice 
shall specify the particulars in which said list is 
alleged to be false, and shall fix a time for 
the hearing of the matter, on which day the per- 
son aforesaid shall have the right to appear and 
defend against such charge; and if it appears that 
such person is not guilty, as charged, the said 
board shall dismiss the matter; but if it ap- 
pear that such person is guilty, as charged, it shall 
be the duty of said board of equalization to ascer- 
tain the true amount and value of all property of 
such person subject to taxation, and to tax the 
same as similar property of other persons is taxed, 
and in addition shall, by way of penalty for fur- 
nishing such false list, treble the amount of taxes 
thus ascertained against such person: and such 
person sha'l be required to pay such treble amount, 
and shall, in addition thereto, be liable to be pun- 
ished for perjury.” 

. It is argued by counsel for relator, with great 
plausibility, and with some authoritative support, 
that the above section is obnoxious to those pro- 
visions of the Constitution securing to every per- 
son ‘ trial by jury,”’ and “‘due process of law,” be- 
fore being deprived of life, liberty or property. 
The consideration of this question involves the 
taxing power, and what it may lawfully do in as- 
sessing and levying taxes, and providing means for 
their collection. 

It may be observed, generally, that all taxation 
is imposed for the benefit of the person taxed. 


When imposed for general revenue, it is for pro-’ 


tection afforded him, both in his person and his 
property. Such taxes will always become odious 
if they are to be borne by the innocent and well- 
disposed citizens alone, and avoided, through 
fraudulent evasions of the law, in not returning 
their property for assessment, or paying the tax 
when levied. by those who are willing to receive the 
protection of the government without paying any 
of the cost in conducting it, or bearing their due 
proportions of its burdens. It was doubtless the 
recognition of this principle which induced the 





enactment in question, with its severe penalty for 
attempted evasion of the law. The validity of such 
enactments, we think, is sustained by the highest 
authority. Judge Cooley, in his work on Taxation, 
p. 298, observes: ‘‘ Very summary remedies have 
been allowed in every age and country for the col- 
lection by the government of its revenues. They 
have been considered a matter of State necessity. 
Without them it might be possible for defeated and 
dissatisfied persons to cripple and possibly to break 
up the government, by depriving it of the resources 
for continuing its existence until they could be 
gathered in by the slow processes which are availa- 
able to private parties. * * * The invaluable 
principles of the common law are not supposed to 
be violated by a resort to summary proceedings, 
in these cases. Summary proceedings are not 
necessarily unjust. They would be so if they de- 
prived the party of a hearing, or if they precluded 
the opportunity for a patient and deliberate exam- 
ination of the question upon which his rights de- 
pend, before such rights could be finally con- 
cluded and cut off.”” The methods which have 
been provided for collecting taxes are by suit, by 
arrest of the person taxed, by distress of the goods 
and chattels till the taxes are paid; or by selling 
them for taxes by imposing penalties for non-pay- 
ment; by forfeiting to the government, upon or in 
respect to which the tax is payable; by making pay- 
ment a condition to the exercise of some lawful 
right. 

Tax penalties are imposed for mere delinquen- 
cies, in order to hasten payment, and also as a pun- 
ishment for frauds, evasions and neglect of duty. 
In some cases they are imposed by the taxing ofli- 
cer; in others they are recovered by suit or indict- 
ment. When lists or statements are required to be 
furnished as a basis for taxation, the privilege of 
being heard in abatement of. the tax is sometimes 
taken away as a penalty upon the tax-payer for not 
furnishing it. ‘‘There are some cases in which a 
right to impose a penalty, except upon a judicial 
investigation by a competent court, has been denied 
as being the imposition of a punishment without 
trial. But when a penalty is imposed in course 
of the proceeding to assess, and by officers who, for 
that purpose, exercise quasi juidicial authority, 
and when the party is given an opportunity to be 
heard and contest his delinquency, either before 
the assessing officer in some forin of appeal, the 
imposition of a penalty does not seem to be out 
of harmony with the general spirit of tax proceed- 
ings, and perhaps may be sustained on the same 
principles that support tax laws in general.’’ Cooley 
on Taxation, 309, 314. 

The actin question conforms to the principles 
thus announced; it does not authorize condemna- 
tion without a hearing, but, on the contrary, ex- 
pressly provides that the penalty declared for the 
delivery by the tax-payer of a false list of his 
property, shall not be imposed until such tax- 
payer has been served with notice, which shall 
specify the particulars in which such list is alleged 
to be false, and shall fix a day for hearing the mat- 
ter, when such: tax-payer shall have the right to 
appear and defend against such charge. It also 


er: 





— Por @ 


' SS @ terete @8 Oe S&S O co m= 


'awe- 


eV t= 


Lg 





XUM 


THE CENTRAL 


LAW JOURNAL. 167 








provides that the complaint shall be heard by a_ 


board of equalization, composed of the county 
court, assessor and surveyor. It may also be said 
that while an appeal is not allowed from their de- 
cision, their. proceedings may be reviewed either 
by the circuit court or this court, on certiorari; and 
if, when the recerd is presented, error appears 
from the face of it, they may be set aside and an- 
nulled. A delinquent tax-payer against whom a 
penalty has been thus adjudged, may be said to 
have had the full benefit of ‘* due process of law.” 

The validity of the act is fully supported by the 
authority above referred to, and the summary 
method it provides for the imposition of the pen- 
alty may be likened to those acts of the general 
assembly authorizing in a summary way, and with- 
out a jury, the condemnation of private property 
for railway and public purposes, which this court 
in repeated decisions has upheld. It not only thus 
finds support, but similar acts have been sustained 
by numerous adjudicated cases, both in our own 
State and in other States having Constitutions like 
our own. 

In State v. Auditor, 47 Mo. 29, an act imposing 
a penalty of ten per cent. on delinquent tax-pay- 
ers was sustained. In Butler v. Bailey, 2 Bay, 244, 
a law was upheld which authorized a double 
tax when the tax-payer did not make a proper re- 
turn, agreeable to the general tax act. In Gemius, 
Exr.,v. Auditor, 18 Ohio, 534, it was held that when 
a person makes a false return of his property for 
taxation, a law authorizing the auditor to ascer- 
tain the true amount of the property liable to tax- 
ation, and to add fifty per centum on the amount 
so ascertained was not invalid. In the case of 
Boyer v. Jones, 14 Ind. 354, when the tax-payer 
refused to list his property, an act authorizing the 
addition of fifty per cent. was held to be constitu- 
tional. It was held in the case of City of New 
Orleans y. Cassidy, 27 La. An. 704, that a suit for 
the recovery of taxes was summary, and that such 
cases are not to be submitted toa jury. In the 
case of Gatchet v. McCall, 50 Ala. 307, the court 
recognizes the validity of a law providing that 
when the assessor fails to procure from the tax- 
payer a list of his property, he shall ascertain the 
amount of property liable for taxation, and assess 
a double tax upon the same. Acts similarin prin- 
ciple to the one in question have been sustained in 
the cases of Meyers v. Park, 8 Heisk. 550; Bartlett 
v. Kane, 16 How. 269; Murray's Lessees v. Hoboken 
Land Imp. Co., 18 How. 282,and in numerous other 
cases cited in defendant’s brief. 

We have been cited by counsel for relator to 
cases in which views are expressed opposed to 
those in the cases referred to, the most notable of 
which is the case of Carson v. Commonwealth, 1 
A. K. Marsh. 290, and even in that case the law im- 
posing a treble tax on a delinquent tax-payer for 
making a false list of his taxable property, was not 
condemned, the court simply holding that the 
question as to whether the list furnished was false 
was triable by a jury, and because a jury was de- 
manded by the tax-payer and refused, the judg- 
ment was reversed, and the cause remanded to be 
thus tried. In the case before us no demand was 





made for a jury, and hence the question raised in 
that case is not in this; and if it were we are of 
the opinion that under the authorities and general 
principles governing such cases, the board of equal- 
ization could try it without the intervention of a 
jury. 

Judgment affirmed. All concur except HENRY, 
J., not sitting. 


_ 
——_ 


NEGLIGENCE— DUTY OF RAILROAD COM- 
PANY TO CONSTRUCT SAFE PLATFORM. 








CHICAGO & NORTHWESTERN R. CO. v. SCATES. 


Supreme Court of Minois. 
[Filed at Ottawa, June 21, 1879.] 


1. NEGLIGENCE — PASSENGER ATTEMPTING TO 
BOARD TRAIN.—Where the train of a railroad com- 
pany starts at the regular time of starting, and the 
train had been in proper position to receive its passen- 
gers a sufficient time to allow all passengers who were 
ready at the proper time to take seats in the car, and a 
passenger after the train had started, and while it was 
in motion, attempted to get on board, and is injured, 
he can not recover for such injury. 

2. MEANS OF BOARDING CARS — DUTY OF COM- 
PANY.—It is not the duty of a railroad company to 
provide means by which passengers can get on board 
the train of cars while it is in motion. Itistheir duty 
to construct and maintain a platform at a convenient 
and suitable place, by which passengers can safely and 
securely enter the cars, when the train is placed in po- 
sition for the reception of passengers. 


CraliG, C. J., delivered the opinion of the court: 

This was an action brought by Walter B. Scates 
in the Superior Court of Cook County against the 
Chicago & Northwestern Railway Company to 
recover for personal injuries received while at- 
tempting to get upon a train of cars at the depot 
of the company ia the city of Chicago. In the 
first count of the declaration it is averred, that 
it was the duty of the defendant to have a safe 
and convenient platform to the train of cars free 
from dangerous and unsafe obstructions, so that 
the plaintiff could obtain ingress to said cars in a 
safe and comfortable manner; that defendant in 
that regard did not perform its duty, but defendant 
kept the platform to the cars ina negligent and 
unsafe manner, and kept a wooden post upon said 
platform in such close proximity to the railroad 
track at the place where the platform abuts there- 
upon; that the plaintiff, in the exercise of due care 
in the act of getting on the car to take passage to 
Evanston, was by said defendant carelessly and 
negligently crushed between the train and the post 
negligently and carelessly placed upon the track, 
whereby, etc. In the second count it is averred 
that it was the duty of the defendant to have at 
the station at Chicago a safe platform, so that 
plaintiff could obtain safe ingress to the car; that 
defendant did not regard its duty in that behalf, 
but erected a wooden post upon the platform in 
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such close proximity to the track of the railroad; 
that the plaintiff, with all care and diligence, was 
then and there getting on the cars, the defendant 
moved its cars outward, and by the said wooden 
post, and crushed and jammed the plaintiff between 
the cars and the post, by means whereof, etc. 
These are the only counts in the declaration, and 
on the evidence introduced under these averments 
the plaintiff recovered a verdict and judgment for 
the injuries sustained. 

We do not deem it necessary to consume time 
in the consideration of the evidence further than 
it may be necessary to determine whether the law 
applicable to the facts of the case was properly 
given to the jury. The defendant requested the 
court to give the following instructions, which 
were refused: 

‘“©2. That if at the time the accident to the 
plaintiff is alleged to have occurred, the defend- 
ant’s train started at the regular time of starting, 
and if the train had been in the proper position to 
receive its passengers, a sufficient time to allow all 
passengers who were ready at the proper time to 
take seats in the car, and if the plaintiff, after the 
cars started, and while it was in motion, at- 
tempted to get on board, and the injury to him 
was received by reason of the car being in mo- 
tion, he cannot recover for such injury.” 

“3. It was not the duty of defendant to provide 
means by which the plaintiff could get on board 
the train of cars while the same was in motion. 
If the defendant had constructed and maintained 
a platform at a convenient and suitable place by 
which passengers could safely and securely en- 
ter the cars when the train was placed in posi- 
tion for the reception of passengers when the cars 
were not in motion, it had fulfilled its duty to 
the plaintiff so far as the platform is concerned, 
and plaintiff cannot recover under the averment of 
his declaration in this case.’’ No other instruc- 
tions involving the same principle were given. 

The depot where the accident occurred, is a 
building containing two waiting rooms, one for gen- 
tlemen and the other for ladies; the building also 
contains a baggage room. The roof of the build- 
ing extended over a platform, supported by a row 
of posts; the posts opposite the passengers’s wait- 
ing rooms were several feet from the cars on the 
track, but the post farthest west, which was oppo- 
site the baggage reoms, was only one foot and four 
inches from the car as it stood upon the track. It 
appears from the evidence that the train had been 
stanCing on the track for some time before it start- 
ed, ready to receive passengers; the plaintift did 
not, however, go upon the train, as he had ample op- 
portunity to do, while it was standing on the track 
opposite the waiting room, but for some purpose 
he went into the baggage room, and, while there, 
the train started. When appellee discovered that 
the train was moving off, he started from the bag- 
gage room door for the purpose of getting upon the 
train; a large man, with a valise in his hand, also 
started for the train and reached the cars first; 
when this person reached the car door, the 
plaintiff was on the first step of the car, the door, 
however, turned out to be locked, and, the man 





not being able to enter the car, immediately turned 
and proceeded down the steps in great haste; of 
course, he encountered the plaintiff, who was either 
crowded off or pushed off on the platform; after 
plaintiff was thus upon the platform, he held on to 
the iron railing of the car, and followed the moving 
train until he came against the post, which stood 
near the track in front of the baggage room, and 
was injured between the post and the moving car. 

The fact that the train started on regular time, 
and ample opportunity had been given passengers 
to take passage before it started, as declared in the 
second refused instruction, is not disputed or de- 
nied. Had the plaintiff the right to attempt to get 
on the train while in motion, and if an injury oc- 
curs in consequence of such an act, can a person 
recover damages for such an injury? In Illinois 
Central R. Co. v. Slatton, 54 Ill. 133, where it ap- 
peared the train had stopped at a station and re- 
mained a sufficient time to allow passengers to leave 
in safety, but the deceased, not availing himself 
of that opportunity, waited until the train was in 
motion and then attempted to leave the train, and, 
while so doing, was. thrown under the cars and 
killed, it was held that, there appearing to have 
been no mismanagement of the train by the com- 
pany, it was not liable. It was there said: ‘* The 
proof is abundant that the train stopped an unus- 
ual time—for atime sufficient to enable the pas- 
sengers to leave in safety. If the deceased did not 
avail himself of this opportunity, but chose to at- 
tempt to get off when the train was again in mo- 
tion, and this without the direction or knowledge 
of any employee on the train, it was his folly and the 
consequences of it must rest upon himalone.’’ I[n 
Ohio & Mississippi R. Co. v. Stratton, 3 Cent. L. 
J. 415, where an action was brought to recover for 
injuries received by a party who attempted to get 
off a train while in motion, it was held that a pas- 
senger has no right to get off a train of cars in mo- 
tion, and, if he undertakes to do so without the 
knowledge or direction of any employee of the 
company, it is at his peril and he must bear the 
consequences, however disastrous. See also Illi- 
nois Central R. Co. v. Chambers, 81 Ill. 520. If itis 
to be regarded dangerous for a passenger to get off 
a train of cars in motion, it is likewise dangerous 
to get on atrain when io motion. If a person is 
guilty of such negligence, in getting off a train of 
cars in motion, as will preclude a recovery for an 
injury received, upon the same principle and for 
the same reason, a person injured in getting ona 
train of cars in motion, and in consequence there- 
of, should be regarded guilty of such negligence as 
will prevent a recovery. It is, however, said that 
negligence is a question of fact, which should be 
left tothe jury. This is true, and yet, if a person is 
guilty of gross negligence, on account of which ar 
injury is received, or is injured for a failure to ex- 
ercise ordinary care and caution to avoid danger, 
we apprehend it will not be error for a court to so 
instruct a jury. 

The second instruction, which was refused, was 
in harmony with the views here expressed—it in 
substance directed the jury that, if they find that 
the train started on regular time; that it had been 
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in proper position to re ceive passengers a sufficient 
time to allow all passen gers an opportunity to take 
seats in the car, and if plaintiff, after the ‘cars 
were in motion, attempted to get on board, and 
was injured by reason of the cars being in motion, 
he could not recover. 

The instruction was in substance a declaration 
to the jury if plaintiff was injured on account of 
gross negligence on his part, or from the want of 
ordinary care, he could not recover. In Phillips 
v. Rensselaer, R. Co. 49 N. Y. 177, the court, in de- 
ciding a case where the circumstances were some- 
what similar to the one under consideration, said : 


“To hold on to the iron and run along trying to | 


get upon the car while the speed was increasing, 
without looking to see if there was danger of col- 
lision with some object near the track or other 
danger to be apprehended, was not only negli- 
gence, but exhibited great, if not reckless, disre- 
gard of his safety by the plaintiff. This was the 
conduct of the plaintiff as testified to by himself, 
and was such that without explanation a verdict 
finding him free from contributory negligence 
would have been unauthorized.’’ Here, asin the 
case cited, the plaintiff held on to the iron railing 
and followed the moving train without looking to 
see whether he was liable to come in collision with 
any object near the track. He was familiar with 
the platform at the depot and its surroundings, as 
well as the location of the track, as he was in the 
habit daily of arriving and departing from the 
same depot. Under the evidence we are clearly of 
opinion the instruction was proper, and should 
have been given. We now come to refused in- 
struction No. 3. The plaintiff had averred in his 
declaration that defendant had not erected a safe 
platform at its depot in Chicago, as was its duty 
to do, so that plaintiff could obtain safe ingress to 
the car. From the evidence it appeared that a 
platform in front of the waiting room provided 
for passengers had been constructed eighty or 
ninety feet long and twenty feet wide; the posts 
supporting the roof stood several feet from the 
track, so that passengers were not exposed to dan- 
ger in getting off or ona train on account of the 
location of the posts; the platform provided at the 
place designed for passengers to get on the train 
was in good order. What more could be required? 
The instruction in substance directed the jury if a 
safe platform had been provided at a convenient 
and suitable place where passengers could safely 
enter the cars when the train was placed in posi- 
tion to receive passengers, the company had ful- 
filled its duty to plaintiff, so far as platform was 
concerned. Thus far there certainly can be no 
objection to the instruction, but it contains an- 
other proposition, that it was not the duty of de- 
fendant to provide means by which plaintiff could 
get on board the train of cars while the same wasin 
motion, and on account of this clause we presume 
it was refused. 

It is doubtless the duty of railroad companies to 
provide safe platforms at depots and regular stop- 
ping places, so that passengers can get on the 
trains with safety to their persons; but if a com- 
pany was bound to furnish safe platforms for per- 





sons to get on a train when in motion, where must 
this be done? If a person has aright to get on a 
moving train at one place (not a station or stop- 
ping place), he has the same right anywhere along 
the line of the railroad; and if the company was 
bound to furnish platforms, the result would be, 
the entire track would have to be thus provided 
with platforms. This would be imposing an un- 


. necessary burden upon railroad companies. If a 


person has no right to get on a moving train, a 
railroad company is under no obligation to pro- 
vide means to assist a person in doing something 
they have no right to do. We think the instruc- 
tion was correct, and should have been given. 

At the request of the plaintiff, the court gave 
the following instruction: “If the jury believe from 
the evidence that the injury to the plaintiff result- 
ed from the joint carelessness of the defendant, 
and the person who the plaintiff says crowded 
plaintiff off the steps, and while plaintiff was in 
the exercise of ordinary care, the jury should find 
for the plaintiff.”’ There is no pretense that there 
was any connection between the negligence of the 
railroad company and the negligence of the man 
who crowded the plaintiff off the car. The negli- 
gence imputed to the railroad company was in 
erecting a post so near the track that plaintiff, in 
getting on the train, was thrown between the post 
and car, andinjured. The man who crowded plain- 
tiff off the car had nothing to do with the post, nor 
did the railroad have anything to do with the con- 
duct of the man who pushed plaintiff off the car. 
There could, therefore, be no joint carelessness. 
What was probably intended by the instruction 
doubtless was, thatif the carelessnessof the man 
and company both contributed to the injury, thena 
recovery could be had against the company. When 
an act is done by the co-operation of several per- 
sons, suit may be brought against one or all of 
them jointly or severally, but one person is not lia- 
ble for the injury done by another unless they act 
in concert. 

Where the acts of different persons are entirely 
distinct and separate as here, there can be no joint 
liability. Yeazel v. Alexander, 58 Ill. 254. The 
instruction was calculated to mislead, and should 
have been refused. For the error in giving this 
instruction and refusing instructions 2 and 3 of 
defendant, the judgment will be reversed, and the 
cause remanded. Reversed and remanded. 


_ 
—_ 





WHEN ALTERATION IN BOND WILL NOT 
DISCHARGE SURETIES. 





WESTERN BUILDING AND LOAN ASSN. v. 
FITZMAURICE. 





St. Louis Court of Appeals, June 3, 1879.} 


1, BOND—ALTERATION.—An alteration in a bond 
which does not disturb its legal effect will not avoid it. 
The insertion of the words “are held and firmly 
bound,” where emitted, is immaterial where the lan- 
guage of the bond was amply sufficient to express the 
obligation intended. _ 
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2. BUILDING CONTRACT — CONSTRUCTION— SURE- 
TIEs.—Where a building contract provides for such 
changes as might be found “‘necessary,”’ changes made 
by order of the architect, not out of keeping with the 
general style, extent and purpose of the original un- 
dertaking, will not release the sureties on a bond given 
to secure the fulfilment of the terms of the agree- 
ment. 


Appeal from St. Louis Circuit Court: 
Lewis, P. J., delivered the opinion of the court. 


This is an action on a building contract, made 
petween defendant Fitzmaurice and Nicholas Wall 
of the one part, and plaintiff of the other part, to- 
gether with a penal bond, conditioned for a faith- 
ful performance by Fitzmaurice and Wall, which 
is also executed by defendants Hannon and O’Con- 
nell as sureties. The contracts and bond are as 
follows: 

* This article of agreement, made and entered 
into this the 4th day of August, A. D. 1874, by and 
between M. D. Fitzmaurice & Nicholas Wall, com- 
posing the firm of Fitzmaurice & Wall, parties of the 
first part, and the Western Building and Loan As- 
sociation, party of the second part, all of the coun- 
ty of St. Louis, State of Missouri. 

** Witnesseth, that the parties of the first part, 
for themselves, their heirs and assigns, for and in 
consideration of the covenants and agreements 
hereinafter contained, do hereby agree with the 
party of the second part, that they will, at their 
Own proper cost and charzes, furnish all the ma- 
terials necessary for and finish complete, a row of 
three two-story brick dwelling houses (except ex- 
cavation, rubble masonry, cut stone work, brick 
work to be erected for S. J. Woodlock, owner of 
shares in said association) on the south side of 
Adam street, between Summit avenue and 
street, in the city of St. Louis, acvording to the 
drawings and specifications furnished by J. H. 
McNamara, architect and superintendent, the spe- 
cifications being signed by them, the parties of the 
first part, and forming part of their agreement. 

* And the parties of the first part agree to pre- 
pare promptly and commence said work immedi- 
ately, and to push it on, so as to have said work 
completed on or before the first day of November 
next ensuing. * * * And further, the architect 
shall have the right to condemn any work or ma- 
terials at any time during the progress of the work 
or before its final completion and reception, which 
shall be found not in accordance with the agree- 
ment or his written instructions. And if such de- 
fects are not corrected, he shall have the right and 
power to have the same done, undone and correct- 
ed to any extent he may find necessary, at the ex- 
pense and charge of the said parties of the first 
part, their executors, administrators and assigns, 
or at the discretion of the architect. The same 
shall be put at a fair valuation, according to the 
contract price, and fifty per cent of the value there- 
of deducted from the contract price. And if the 
party of the second part, or the architect, shall 
find it necessary to make any changes or alterations 
from the original design, or in the mode of work, 
such change or alteration shall be made by the 











parties of the first part, and shall in no wise viti- 
ate or annul this agreement, but, being put at a 
fair valuation, shall be added to or deducted from 
the contract price, as the case may be. Such ad- 
dition or reduction to be at the expense or for the 
benefit of S. J. Woodlock. * * * And the par- 
ties of the first part agree to pay as forfeit to the 
party of the second part, the sum of fifteen dollars 
per day for every day that the werk shall be de- 
layed from completion (through them) over and 
beyond the time specified in this agreement. Such 
forfeit being for the benefit of S. J. Woodlock. 
The parties of the first part being allowed tor any 
time they may be delayed by the other contractors. 
on the work, or by the party of the second part. 
* * * And the party of the second part agrees 
to pay for the faithful and entire completion of 
said work, and for the materials, to the entire sat- 
isfaction of the architect, the sum of forty-two 
hundred dollars ($4,200). * * * All claims, 
liens and demands being settled. Evidence to that 
effect having been presented to said party of the 
second part. 

‘In testimony whereofthe said parties of the first 
part, for themselves and the president of the West- 
ern Building and Loan Association, for the party 
of the second part, have set their hands and seals, 
this the day and date first above written. 

FITZMAURICE & WALL,  [Seal.] 
B. LAECHLIEN, President, [Seal.} 


BOND. 

** Know all men by these presents, that we, M. 
G. Fitzmaurice & Nicholas Wall as principals, 
and J. S. Hannon and Bernard O’Connell as se- 
curities, all of the county of St. Louis, State of 
Missouri, are held and firmly bound, in the sum of 
forty-two hundred dollars to be paid The Western 
Building and Loan Association, to the payment 
whereof we bind ourselves, our heirs, our execut- 
ors and administrators by these presents. Sealed 
with our seals and dated the 4th day of August, 
1874. 

**The condition of this bond is that if the said 
M. G. Fitzmaurice and Nicholas Wall shall well 
and truly perform, and keep all the covenants and 
agreements in part to be performed in the written 
contract dated herewith, between M. G. Fitz- 
maurice and Nicholas Wall and the Western Build- 
ing and Loan Association for the entire comple- 
tion and the materials of their portion of the 
work of three two-story brick dwelling houses, 
then this bond to be null and void, otherwise to re- 
main in full force and virtue. 

M.G. FITZMAURICE, _[Seal.] 
NICHOLAS WALL, [Seal.} 
J. 8. HANNON, [Seal.] 
BERNARD O’CONNELL, [Seal.] 


For breaches of this contract and bond, the pe- 
tition alleges that the contractors failed to have the 
work completed on November 1, 1874, and delayed 
the completion forty days beyond that date; and, 
further, that they did not, at their own proper cost. 
and charge, furnish all the materials for said work, 
but that, on the contrary, certain bills due to F. 
A. Fathman and the Eau Claire Lumber Company, 
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for materials furnished, were left unpaid by the 
contractors; and, mechanics’ liens therefor hav- 
ing been perfected against the buildings, the plain- 
tiff was compelled to pay the same, in order to save 
the property. 

Defendant Fitzmaurice made default. Defend- 
ants Hannon and O'Connell answered with a gen- 
eral denial, and set up affirmative defenses, as fol- 
lows: That the bond sued on was altered ina 
material part thereof after it was signed by de- 
fendants and delivered, by interpolating the words 
** are held and firmly bound,’’ without the consent 
of defendants; and that, without the knowledge 
or consent of defendants, plaintiff and the owner, 
Woodlock, materially altered and modified the con- 
tract, in tearing down door frames, after they had 
been placed as called for by the plans and specifi- 
cations, and substituting others of different forms 
and greater cost, and in changing the finish under 
fifteen windows from stools and aprons as called 
for, to pannelling; and that such changes and 
alterations were not necessary to be made, in order 
to complete said houses, but were made solely 
to gratify the taste of said Woodlock. Wherefore, 
the defendants, as sureties, became and were dis- 
charged. Plaintiff replied with a general denial, 
and the cause was sent to a referee. 

The testimony before the referee tended to show 
that the bond was altered by interlining the words 
* are held and firmly bound,”’ but there was a con. 
flict as to whether this was done before or after the 
signing. The referee found, as matter of fact, 
that the alteration was made after the execution 
and delivery of the bond, and without the knowl- 
edge or consent of the defendants. He further 
found that there was a delay of forty days in the 
completion of the building, beyond the time called 
for by the contract; and that this delay was caused 
by extra work not called for in the plans and spe- 
cifications, and but for which extra work the build- 
ings would have been completed in due time. He 
also found that there were changes in the design 
and mode of work, which were not called for by 
the contract, plans and specifications, and which 
were ordered by Mr. Woodlock, through the ar- 
chitect, but were not necessary; that said changes 
increased the expense of the building, and that the 
defendants, Hannon and O’Connell, had no knowl- 
edge of them at the time, and never assented there- 
to. The referee found that the plaintiff was en- 
titled to recover against defendant Fitzmaurice, 
onaccount of the delay in completing the buildings, 
the sum of six hundred dollars, and, on account of 
the two lien judgments described in the petition, 
which plaintiff had been compelled to pay, the sum 
of $482.94 for each, making a total of $1,565.88. 
He found, as a conclusion of law, that the plaintiff 
was not entitled to recover against the defendants, 
Hannon and O’Connell, or either of them, and that 
judgment should be rendered in their favor. Plain- 
tiffs exceptions to the referee’s report were over- 
ruled. 

The first question brought to our attention by 
the plaintiff's exceptions is, whether the alteration 
of the bond had the legal eftect of discharging the 
sureties. It may be premised that, before the 





words “‘ are held ard firmly bound,’’ were insert- 
ed, the language of the bond was amply sufficient 
to express the obligation intended. In the words 
*“*to be paid,” and “to the payment whereof we 
bind ourzelves,’’ etc., was implied all that could be 
conveyed by the interpolated words, and nothing 
more or less. The alteration, therefore, was im- 
material. If it were material to the obligation as- 
sumed, there could be no question that, under the 
facts found by the referee, the sureties would be 
discharged. But as to the legal effect of an imma- 
terial alteration, it is claimed that there has been a 
contrariety in Missouri decisions, and that the latest 
one (Evans v.Foreman, 60 Mo. 449) by indorsing the 
rulings in Haskell v. Champion, 30 Mo. 136, places 
all possible alterations on the same level. In Has- 
kell v. Champion, a note signed by B. F. C. Cham- 
pion, and endorsed by defendant Sullivan, was af- 
terwards altered by adding the words ‘‘ & Co.’’, to 
the name of the maker. The Supreme Court held 
the alteration to be material. But Judge Scott, in 
delivering the opinion, used this language: ‘* The 
law, in dealing with the subject of the alteration of 
written instruments, looks further than to the ma- 
teriality or immateriality of the alteration. 
Aware of the danger of countenancing the 
most trifling change, it has not permitted those en- 
trusted with such instruments to alter them, and 
afterwards defend their conduct by alleging the 
immateriality of the alteration.” It must here 
be observed that, inasmuch as the court held the 
alteration in that case to be material, the effect of 
an immaterial alteration was not in issue. A brief 
analysis will show that the supposed indorsement 
of Judge Scott’s views, which afterwards appeared. 
in Evans v. Foreman, was not applicable to his in- 

discriminate treatment of material and immaterial 
alterations; but to his general conclusions with 
general reference to material alterations, however 
apparently unimportant. 

In State use, etc., v. Dean, 40 Mo. 464, the name 
of the claimant mentioned in an indemnifying 
bond had been altered from ‘‘Francis”’ to ‘‘Frank- 
lin.” It was held that the alteration was immate- 
rial, and therefore did not avoid the instrument as 
to principal or sureties. Here the present ques- 
tion was directly before the court, which was not 
the fact in either of the other cases referred to. 

In Evans vy. Foreman, 60 Mo. 449, a note had 
been altered by the adcition of the words ‘‘after 
due 10 per cent.” It was not pretended that the 
alteration was immaterial. So,in that case also, 
the present question was not before the court. The 
only points to be considered were: 1. As to the 
effect of a material alteration made in good faith 
for the purpose of carrying out the real intent of 
the parties; and, 2. As to the effect of the obligor’s: 
assent to the alteration, after it was made. The 
court held that the alteration was not justifiable 
under the circumstances, because the party should 
look to the courts only for the reformation of an 
instrument, and not undertake the task himself. 
The effect of an immaterial alteration was, of 
course, foreign to the subject; but approving ref- 
erence is made in the opinion to the doctrine of 
Judge Scott in Haskell vy. Champion, supra. Refer- 
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ence is also made to the Supreme Court of Penn- 
sylvania, in Moore v. Lessee of Bickham, 4 Binney. 
1, as being ‘‘in the same line of decision as our 
own court.’ In that case the question was, wheth- 
er a vendee was bound to accept a deed, duly ac- 
knowledged, in which the consideration was left 
blank. It was contended that the deed was suffi- 
-cient, because the grantor’s agent had authority 
to fill the blank after the acknowledgment. The 
court said: ‘*‘Where a deed has been aeknowl- 
edged before a magistrate appointed by law to 
take and certify the acknowledgment in order that 
the deed may be recorded, the parties have no 
right to make the most trifling alteration. An al- 
tered deed is not,the same which is certified.’? Here 
was a question very far apart from the one now in 
hhand. It was made still more so, if possible, by 
the court’s declaration that ‘“‘the consideration is 
# material part of the deed.’’ The alteration, then, 
if permitted, would have been material. Refer- 
-ence is also made to other Pennsylvania decisions 
as sustaining the views expressed in Haskell v. 
Champion. But in every one of them the subject- 
matter was a material alteration, and so declared 
to be. Miller v. Gilleland, 19 Penn. St. 119; Neff 
v. Horner, 63 Id. 327; Fulmer v. Seitz, 68 Id. 237. 
In Miller v. Gilleland, Gibson, J., says of an alter- 
ation in a bond, bill or note, ‘‘When it is made by 
the voluntary act of the creditor and increases or 
injuriously affects the responsibility of the debtor, 
whatever the motive for it, the security is gone. 
“The rule is founded in policy to protect the debtor 
from acts prejudicial to him, hard to be guarded 
against, and done in his absence, and without his 
agency or consent; but it is inapplicable to an al- 
teration which leaves the legal effect of the instru- 
ment as it was before. Where there can be no 
wrong, the policy of protection has no place.” 
The syllabus of this case says: ‘‘Though an alter- 
ation of a promissory note which does not disturb 
its legal effect, does not avoid it. yet, etc.’’ 

From this review it is apparent that the learned 
judge who delivered the opinion in Evans v. Fore- 
man could not have intended that his approval of 
the doctrine in Haskell v. Champion should em- 
brace what was rather loosely said therein about 
immaterial alterations. His quotation from Judge 
Scott’s opinion does not include the passage quot- 
-ed by us above. Itis from the succeeding sen- 
tences in which that able jurist points out the im- 
portanc2 of impressing ‘‘on the minds of those 
who are in possession of such paper a sense of its 
inviolability.”’ 

The decision in State v. Dean, supra, is therefore 
the only one of the Missouri series which is strictly 
pertinent to the present case. The authorities 

-elsewhere are uniform in its support. Many of 
them are noted in 2 Parsons on Contracts, 718, 
where the author says: ‘‘If the alteration does not 
vary the meaning of the instrument, or does not 
-affect its operation, there is no good reason why it 
should make the instrument void. * * * We 
may therefore say that, in this country generally 
mo immaterial alteration would avoid an instru- 
ment. And that alteration which only does what 
the law would do; that is, only expresses what the 





law implies, is not a material alteration, and there- 
fore would not avoid an instrument.”’ In Hunt v. 
Adams, 6 Mass. 579, Parsons, C. J., said: ‘‘In my 
opinion it would be unworthy of the wisdom of 
the law to decide that an incantious interlineation 
of a word, which the same law would necessarily 
imply, should defeat the contract. Indeed, the 
assent of the party signing such contract, that the 
omission of a word by clerical mistake, which the 
Jaw will supply, might be cured by inserting such 
word, ought to be presumed to protect him from 
the imputation of intentional fraud.”’ 

There is in this doctrine nothing which can en- 
danger the rights of any contracting party. The 
question whether an alteration is material or im- 
material, is always one for the court to determine. 
The principles of judicial interpretation, as ap- 
plied to written contracts, are too well defined to 
admit of any uncertainty or unfairness in submit- 
ting to the jury, in the case of a material altera- 
tion only, the simple questions of fact as to whether 
it was made; if so, at what time, and by whose au- 
thority? 

It results that the referee erred in his conclusion 
of law, to the effect that the sureties on the bond 
were released by an addition of words, which ex- 
pressed only what the law would already imply in 
the tenor of the instrument, without them. 

The only other ground upon which it is assumed 
that the sureties were discharged is that relating 
to the changes in the work as it progressed. The 
mere fact that there were departures from the 
original plans and specifications could not operate 
such a discharge; because changes, under the 
direction of the architect, were expressly provided 
for in the contract. But the referee infers the re- 
lease of the sureties from the fact that the changes 
made were not necessary, and that they increased 
the cost of the buildings. ‘‘ Not necessary’ for 
what? The report does not say. But the only form 
in which that supposed defense is presented by the 
answer, is in the allegation that the changes were 
not necessary ‘‘in order to complete said houses.”’ 
It must be presumed, therefore, that the referee 
sustains the defense in this shape. 

Itis nowhere assumed nor admitted that the 
houses could not have been completed in exact ac- 
cordance with the original plans and specifications. 
If it was possible so to complete them, then no 
change of any sort from the plans and specifica- 
tions could ever have been necessary in order to 
their completion. It follows, according to the ref- 
eree’s rule, that no change at all was admissible 
without a violation of the contract, and a release 
of the sureties. But this result is repugnant to the 
provisions in the contract directly authorizing 
changes to be made; which is a sufficient demon- 
stration of the absurdity of the interpretion. 

The more rational construction is, that such 
alterations might be made as should be found 
** necessary ” by the architect; but whether neces- 
sary for the completion of the work, for the greater 
comfort of the future occupants, or for the grati- 
fication of the personal taste of the owner, was a 
matter of no coucern to any one but the architect 
himself. The spirit of the contract throughout in- 
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dicates a purpose to leave all such questions to the 
architect’s discretion. Of course, it is not to be 
supposed that the architect would be permitted to 
abuse that discretion by subverting the whole gen- 
eral plan of the structures, and introducing a new 
style of building which was never contemplated by 
the contractors. His changes, if any, skould still 
be in keeping with the general style, extent and 
purposes of the original undertaking. It is not 
pretended that there was any departure from this 
line in the present case. The whole expense of 
the changes made did not reach the sum of $250. 
As to the objection that additional cost was crea- 
ted by the alterations, that result, also, was clearly 
contemplated in the contract, and furnished no 
ground for a release of the sureties. 

The circuit court erred in overruling the plain- 
tiff’s exceptions to the referee’s report. Its judg- 
ment is reversed, and the cause remanded. All the 
judges concur. 


NoTE.—There is no sense or reason in the doctrine 
that an immaterial alteration in the terms of a written 
contract, while it is yet executory, renders it void and 
releases the parties to it from their obligation, and it 
is unfortunate that such a profitless and unsubstantial 
discussion should have arisen in our courts. In the 
case of Haskell v. Champion, cited in the principal 
ease above, where the difficulty has its source, the 
court held that the change (which was the addition of 
the words “*& Co.” to the name of a maker of a 
promissory note, after it was uttered without the 
knowledge of the indorsers), was material. The only 
question therefore before the court for determination 
was the effect of a material alteration made in the 
terms of the note after it was uttered, upon the liabil- 
ity of indorsers who were not cognizant of and did 
not consent toit. About this,there could be no doubt, 
and had the opinion confined itself to the point before 
the court, it could not have gone wrong; but it went 
farther and gave utterance toa dictum which warrants 
the statement that any alteration, however slight and 
inconsiderable, will have the effect to completely avoid 
a contract and make it of no avail. This case was 
subsequently approved in a loose way by the opinion 
in Evans v. Foreman, 60 Mo. 449, as stated in the prin- 
cipal case, although the facts did not demand any such 
approval, for in that case also the alteration was a 
material one. This history of these decisions forms 
an apt illustration of the dangers into which the 
courts constantly fall, when they permit themselves to 
wander from the record and speculate upon princi- 
ples governing questions which are not before them. 
A large part of the uncertainty of the law, which is 
made by the public a subject of constant reproach to 
the profession, may be traced directiy to this vicious 
habit. 

Concerning the doctrine immediately under discus- 
sion there can be no doubt. The principles underly- 
ing it are, when analyzed, very simple. The writing 
by which acontract is evidenced is something entirely 
distinct from the contract itself. The latter is the 
union of the minds,the mutual intention of the par- 
ties; the former merely the evidence of the existence 
of this intention as a fact. An immaterial alteration 
in the evidence of the contract is one which does not 
alter or change the contract as it actually existed, and 
therefore does not affect in any degree the several 
rights, liabilities and duties of the parties to it. But 
an alteration which does work such a change, how- 
ever slight in degree, in the relation of the parties, 
makes the writing evidence, not of the contract made, 














but of something else which was never agreed between 
the parties. 

The reason why a material alteration in the terms of 
a contract avoids it and releases the party against 
whose interest it is made from his obligation under 
the contract is two-fold, being based partly upon 
principles of public policy and partly upon the tech- 
nical reason that it is no longer the same contract. 
On principles of public policy it is the only rule that 
is admissible, because any other would open the door 
for frauds and put parties to written contracts at the 
mercy of the persons who have the writings themselves 
in custody. Technicaliy it is not the same contract 
atter alteration as it was when executed, and there - 
fore the parties to it, who did not assent to and were 
not cognizant of the alteration, can not be bound by 
the contract as altered. To the extent of the altera- 
tion it is a forgery in effect. An eminent text-writer 
says: ‘‘The rule ought to be and in judicial reason itis, 
but hitherto the decisions seem not to have spoken 
distinctly concerning it, that after a written contract 
has been wrongfully altered in the interest of a party, 
the other party shall have his election to repudiate it, 
to maintain it in force in its old form, or to accept the 
altered form, but not, with knowledge of the facts, to 
do the one as to some of its stipulations, and the oth- 
er as to others. Pattinson v. Luckley, L. R. 10 Exch. 
330. Plainly on authority, as well as reason, he may 
still rely on the contract as it stood before the altera- 
tion, if he will. Hemming v. Trenery, 9 A. & E. 926; 
United States v. Spalding, 2 Mason, 478; Cutts v. 
United States, 1 Gallis, 69.”’ Bishop on Contracts, § 635. 
It has even been held in a number of instances that a 
material alteration in the written evidence of a con- 
tract will not affect its validity, unless it makes a 
change in the terms of the agreement to the preju- 
dice of the party seeking to avoid it. Montgomery, 
ete. R. Co. v. Hurst, 9 Ala. 513; Ogle v. Graham, 2 P. 
& W. 132; Broughton v. West, 8 Ga. 248; Huntington 
y. Finch, 3 Ohio St. 445; Brownell v. Winnie, 29 N. Y. 
400; Union Bank vy. Cook, 2 Cranch, C. C. 218. This 
rule, however, is not universal. The courts have 
sometimes held that though the alteration is not to 
the prejudice of the party seeking to avoid the con- 
tract, still, being material, it will release him. Bowers 
v. Briggs, 20 Ind. 139; Chappell v. Spencer, 23 Barb, 
284; Harper v. State, 7 Ind. 61; Henry v. Coates, 17 
Ind. 161; Chadwick v. Eastman, 53 Me. 12. Whatever 
may be the correct doctrine as to the effect of a mate- 
rial alteration which is not prejudicial to the party 
seeking to avoid the contract, there is certainly 
scarcely any room for doubt as to the doctrine of the 
principal case. The great weight of authority, as 
well as the suggestions of reason and common sense 
sustains the rule that an alteration in the written evi- 
dence of a contract which does not to any extent or in 
the slightest degree change the legal relation, liabili- 
ties or rights of the parties will not have the effect to 
‘render it invalid. Hunt v. Adams, 6 Mass. 519; Pe- 
quawket Bridge Co. v. Mathes, 8 N. H. 139; Burnham 
vy. Ayer, 35 N. H. 351; Langdon v. Paul, 20 Vt. 217; 
Rhoades v. Castner, 12 Allen, 130; Nichols v. Johnson, 
10 Conn. 192; State v. Dean, 40 Mo. 464; Reed v. Kemp, 
16 Ill. 445; Aldrons v, Cornwell, L. R.3 Q. B 573; 
Waugh y. Russell, 1 Marsh. 214; Fritz v. Commission- 
ers, 17 Pa. St. 130. W. L. M. JR. 





A house in which unlawful sales of liquor are Labit- 
ually made is an indictable nuisance, although there is 
a city ordinance prescribing the penalties for such 
sales, as such traffic is not only a breach of the city 
law but also of the statutory policy of the State.— 
Meyer v. State. Supreme Court of New Jersey. 
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INABILITY OF SERVANTS TO FULFIL CON- 
TRACTS WITH MASTERS. 


Gil Blas-de Santillane has recounted that when, by 
nursing his master’s sick baboon with over-assiduity, 
he had himself fallen sick, he was forthwith removed 
from the establishment and abandoned to his fate, 
while meantime the good Count de Galiano, who had 
never once left his pet ape’s bedside, incontinently de- 
pared from Spain,without bestowing a second thought 
on the poor secretary who had been brought to death’s 
door in his service, “‘whether it was that he numbered 
me already among the dead, or that great lords, like 
great wits, have short memories.”’ But masters there 
are who, though not great lords, are no less regardless, 
seeming of opinion with Cato the elder, “‘so many ser- 
vants, so many enemies;” and oblivious of the 
truth, expressed by Steeld in the Spectator, that “a 
man who preserves a respect founded on his benevo- 
lence to his dependents lives rather like a prince than 
a master in his family—his orders are received as fa- 
vors rather than duties, and the distinction of ap- 
proaching him is part of the reward for executing 
what is commanded by him.” However, with such 
considerations, or mere moral obligations, we have 
here no concern. ‘I think,” said Lord Mansfield, “in 
general the master ought to maintain his servants and 
take care of them in sickness, but the question now is 
what is the law?”? Newby v. Wiltshire, 2 Esp. 179. It 
is with the law alone we, also, have to deal; and we 
propose so to do, the more especially because we find 
that some of the principal decisions in point have not 
been cited in recent text-books, such as Pollock’s 
Principles of Contract, 2d edition, 1878, Leake on 
Contracts, and Plumtre’s Summary of the Principles 
of the Law of Simple Contracts, and that in some 
cases others in point appear to have been forgotten, 
and were not referred to, while it will, moreover, be 
useful to compare the decisions in England, Scotland 
and America bearing on our subject. 

In the first place, we may observe that in Newby v. 
Wiltshire, supra, Lord Mansfield held that the master 
was not liable; and so it was affirmed, in 1802, 
that it must be left to the humanity of the master 
to decide whether he would assist his servant in such 
case or not; Wennall vy. Adney, 2 B. & P. 254; Sm. M. 
& 8. 3d ed. 186; but it would be otherwise in the case 
of an express contract to the contrary, and if the 
master were to send for a medical practitioner for his 
servant whilst under his roof he would be liable, and 
could not deduct the expenses from his servant’s wages, 
unless so specially agreed. See Sm. M. & S. 188; 
Chitty on Cont. 537; and the principle that the relation 
between an ordinary master and servant does not ren- 
der it obligatory on the master to provide medical at- 
tendance or medicines for his servant is the same,even 
although the servant’s illness has arisen through an 
accident incurred in performing his duties as a ser- 
vant, unless indeed it arose in such a way that the 
master could be held liable forthe injury. Ib. We 
believe there has been no decision of the Supreme 
Court in Scotland as to the liability of the master to 
furnish medical attendance; but it is said that in cases 
ef ordinary sickness, not arising from the service, and 
over which he had no control, the leaning of lawyers 
has been to the effect that he would not be liable. 
Lorimer, Law of Scot., sec. 637. 

In the next place, it is to be observed that disability 
occisioned by temporary sickness will not disentitie a 
servant to wages, if the contract be treated as subsist- 
ing throughout: Cuckson v. Stones, 1 E. & E. 248; 28 
L. J. Q. B. 25; 32 L. T. Rep. 242. Of course, it is one 
thing as regards wages accruing up to the time of the 
sickness, and another as regards wages for the period 
during or subsequent to the sickness; and as to the 
latter period, it is important to bear in mind the proviso 





we have italicised. The Scotch law on this branch of 
the subject seems in some particulars more favorable 
to servants than our own. If the sickness be caused 
by a hurt sustained while engaged in the master’s ser- 
vice—e. g., by a kick from his horse, or the bursting of 
his fowlinz-piece—the servant is entitled to full wages; 
and, if he lived in the family, to board wages up to the 
period of the termination of the contract: Bell’s Prin. 
179; Lorimer’s Law of Scot. § 564. If the master offer 
to maintain the servant in his own house, the servant 
in the general case is not entitled to leave and claim 
board wages; but, if it be found necessary for his re- 
covery that he should be removed, the master must 
pay board wages: 2 Hutch. Just. 167; Fraser, M. & 8. 
51. If the servant’s sickness has arisen from over- 
tasking, the same principles are applicable: Lor. Law 
of Scot. § 565. If, however, the sickness be referable 
to no cause which the master could possibly have con- 
trolled, the rule is that wages and board wages will be 
due only where the illness is of moderate duration; and 
a deduction from these will be made if the length of the 
sickness be very great, considered in relation to the 
length of the engagement: 2 Hutch. Just. 166; Bell’s 
Prin. 180; Fraser, M. & S. 51. Workmen earning 
weekly wages, and not residing in the master’s house, 
have no claim against the master if they have been dis- 
abled by sickness from discharging duty; and neither 
does such exist in the case of any other class of ser- 
vants, if their engagement be liable to come to an end 
at a moment’s notice; but it is said that where mechan- 
ics or artisans are engaged fora lengthened period, 
they will probably be found to have the same claim to: 
wages (not, of course, to board wages), during sick- 
ness of moderate duration as domesticservants: Fra- 
ser, M. & S. 54; Lor. Law of Scot. §§ 572-3. 

We shall conclude the present subject by referring to- 
a curious case decided in the Sheriff Court of Aberdeen, 
lastJuly. King v. Reid, 22 Journ. of Jur. 495. The 
action was brought to recover a balance of wages due 
to the purser asafarm servant. It appeared tbat in 
the course of his service the pursuer’s daughter took ilk 
of gastric fever, whereupon he was required by the de- 
fender to abstain from work, lest the infection should 
spread. He left off work accordingly for a period of 
eight weeks, and the question arose whether he was 
entitled to get his wages for that time. There was, 
also, a subordinate question raised about wages for a 
period of three weeks, during which he was himself 
in bad health, but it raised no difficulty, the sheriff ob- 
serving that “‘ he was ill only for three weeks out of a 
period of six months, and although the law says that 
there is to be a deduction on the ground of ill health 
when a disproportionate long period of the service is 
passed in ill health or unfitness for work, yet it is deci- 
ded that, when it is a comparatively short period, the 
master is bound to take his chance, and I do not think 
that three weeks is too long.”? The pursuer’s absence 
on account of the illness of his daughter, however, ob- 
viously raised a different question; and as to that the 
sheriff said: ‘‘ Now, it is almost sufficient to dispose of 
this case against the defender, to say that I know of no 
precedent for any deduction in a case of this kind. It 
is a case where inability to work arises not from any 
inability in the pursuer himself to fulfil his contract, 
or on account of any faultin him. It arises from a 
misfortune which, so far as we can see, was an inno- 
cent misfortune in so far as it regards the pursuer; 
therefore, upon the principle that if it was necessary 
that the pursuer should leave on account of that misfor- 
tune, the loss must just fall in equal proportions upon 
the master and upon the servant; but there is this fur- 
ther difficulty. Iam no: satisfied with the evidenee, 
and it does not bear out that there was any real necessity 
for the pursuer having been stopped from his work.. 
It is a very common thing to have illness in one’s fam- 
.ly, but it would be a very serious thing if the father 





XUM 





XUM 


THE CENTRAL LAW JOURNAL. 175 








had always to leave off from his work for fear of the 
spread of infection. If it had been the case that the 
pursuer had been asked to take certain precautions to 
prevent the spread of this disease, and he refused, he 
would then have been at fault, and that would have 
been a good ground to dismiss him; but the mere fact 
of a fear of infection is not a sufficient ground for a 
farmer to send a servant out of his employment. 
Everybody is bound to take the risks of infection; we 
can not always keep perfectly clear of disease in the 
course of our life. I dare say, inthe public works of this 
town, there are people working in whose families ill- 
ness is present; but it would be a most serious matter 
were the masters entitled to dismiss all these persons, 
and to have nothing further to say tothem. Butthere 
is another consideration. We can suppose the case of 
a master being taken ill of fever, or any member of his 
family. It is not to follow that all the servants are en- 
titled to leave him unless there is some much more se- 
rious danger than anything made out in this case in 
spreading infection. Ido not think the servants are 
entitled to end their work with the master, or that he 
is entitled to ask them to leave. Of course, if he 
chooses to preserve perfect immunity from all risk of 
infection, he is entitled to haveit; but he is bound to 
pay forit. Seeing that this misfortune was through 
no fault of the servant, and seeing that he was willing 
to fulfil his contract, and that his leaving off work was 
not an absolute necessity, [ think in this particular 
ease the servant is entitled to have his wages; and I, 
therefore, give him decree for the sum sued for, with 
expenses.” 

Smollett’s publican was justified by law, if not in 
morals, when he dismissed Humphrey Cli nker, be- 
cause he had been convicted of sickness, and turned 
him out to die in the streets, because, as the humane 
master excused himself, he paid the poor rate. In- 
deed, one of the very reasons assigned for the law, re- 
ferred to above, exempting masters from liability to 
supply medical assistance to their servants (notwith- 
standing that formerly Lord Kenyon held a different 
opinion, which Lord Eldon seemed disposed to fol- 
low, and for which they claimed conformity with the 
precepts of morality. Scarman v. Castell, 1 Esp. 270; 
Simmons vy. Wilmott, 3 Id. 93), is that servants have a 
legal ciaim for such assistance against the parish offi- 
cers. Wennall v. Adney, 3 B. & P. 247; but how far short 
even that remedy falls may be seen by referring to 
Brennan vy. Guardians of Limerick Union, 12 Ir. L. T. 
Rep. 33. It would be easy to give better reasons for 
enacting a better law.. ‘‘ Humanity,” writes Lamar- 
tine, ‘‘owes an eternal monument of gratitude to do- 
mesticity. And the heart of the family—its children 
and its aged—what do they not owe to it? And what 
would not the State itself owe to it, if the State knew 
the true rank of the domestic in civilized society?” 
Were it fully realized that “the domestic is in fact 
only the complement, the extension, of that dear and 
tender association which we call the family,’”? would 
the legislature, which is at last awakened to the duty 
of amending the law as to the liability of employers in 
respect of injuries to their employees, suffer it to be still 
the law, that not only may the master neglect to supply 
medical aid for those who in all but blood are a part 
of the family, but that, because of sickness of more 
than a mere temporary character, arising from the 
service, or from an accident incurred in performing 
its duties, the master may summarily rescind his en- 
gagements, and, without being liable in any way un- 
der them, may refuse even to receive the servant back 
should he chance to recover. 

.That, while an employee would not be liable to an 
action for breach of contract when occasioned by sick- 
ness, the employer has a right to rescind the contract 
is shown by Poussard v. Spiers, 1 Q. B. D.410, 34 L. T. 
N. 8. 578,3 Cent. L. J. 468, on which we commented upon 





a former occasion. 10 I. L. T. & 8. J. 458. Perform- 
ance in such cases is excused because illness (prima 
facie, at all events), is attributable to the act of God; 
and so a temporary illness would not, without more, 
suspend a servant’s right to wages or constitute a 
breach of contract. ‘“‘He could recover if he were 
ready and willing to serve, if he had been able to do so, 
and was only temporarily prevented by the visitation 
of God:” per Lord Campbell, C. J.. Cukson vy. Stones, 
28 L. J. Q. B. 25, 1 E. & E. 248; and see Boast v. Firth, 
L. R. 4 C. P. 1, 88 L. J. C. P. 1, 19 L. T. N.S. 264. But 
suppose the servaut’s inability to fulfil his contract is 
occasioned by his own voluntary act, leading to sick- 
ness, imprisonment, or some other consequence neces- 
sitating absence from his service, what will be the re- 
sult? 

On this subject we shall, in the first place, refer to 
K—— vy. Raschen and another, 38 L.,T. N. S. 38, decid- 
ed ty the English Exchequer Division last year. 
There it appeared that the plaintiff had been engaged 
by the defendants as a clerk at £120 per annum, and 
was to have one month’s notice of dismissal. He began 
his duties on the 2d of July, and served till the 1st of 
August. He was then obliged by illness to be absent 
till the 2d September, when he tendered his services, 
which were refused, he having in the meantime re- 
ceived a letter from the defendants, on the 20th Au- 
gust, terminating the engagement. The action was 
brought by him for wages from the Ist of August to 
the 20th of September. Now, it further appeared that 
the disease from which the plaintiff suffered was 
caused by an act of misconduct on his own part before 
the contract; but there was nothing to show that, at the 
time he entered into the agreement and subsequently 
upon his duties under it, he had concealed from his 
employers anything which he ought to have disclosed; 
and at the time that he entered into the contract,which 
he did honestly, he neither believed nor knew that he 
would not be able to fulfil it by reason of the malady 
contracted previously. “I think,” said Cleasby, B., 
“prima facie illness is toattributed to the act of God, 
and we are not justified in going back any length of 
time ard entering into an investigation as to what may 
have been the cause of it. We ought not, I think, to 
extend the disability arising from illness. The illness 
which rendered him unable to perform his duties fora 
time came upon him unexpectedly, and we can not go 
back to first causes and into the question of how it 
arose. The maxim causa proxima non remota specta- 
tur is applicable here.” “If the plaintiff had been aware 
at the time of the making of the contract that he would 
be incapacitated by illness from performing his du- 
ties,”’ added Hawkins, J., “I am not prepared to say 
that he could recover in this action.” But that was not 
so; his illness was a misfortune which could not have 
been foreseen at the time the contract was made; and 
it could be hardly called misconduct to stay away, on 
the advice of a doctor, in order to get himself cured, 
any more than it would have been if he had absented 
himself in order to preserve his life from being imper- 
illed by some infectious disorder in his master’s house. 
See Turner v. Mason, 14 M. & W. 118, not cited, with 
which compare King v. Reid, referred to above. 
Having therefore a reasonable excuse for his ab- 
sence, his inability to fulfil his contract was held 
not to disentitle him to wages as claimed. Having 
regard to the special facts here indicated, and also 
bearing in mind that, as Cleasby, B., observed, “‘ as to 
how precisely the disease arose, there may be various 
different opinions, and there might be the greatest un- 
certainty as to the cause or matter which originally 
brought it about,’ that case can not well be said to 
conflict wilh the dicta in Scarman vy. Castell and Sim- 
mons vy. Wilmott, wbi supra, which, as well as Pous- 
sard v. Spiers, were not cited, showing that perform- 
ance would not be excused if the servant’s illness wer 
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consequent on his own misconduct or debauchery. 
Turning to the Scotch law on this head, we find it laid 
down that sickness caused by the servant’s own mis- 
conduct, debauchery, or imprudence, will entitle the 
master to dismiss him during the period of engage- 
ment; he can not in any case exact more wages than 
for the period during which he has fulfilled it; and he 
can not compel the master to board him in his house, 
even should he be willing to forego wages. Lorimer, 
Law of Scot. 570. In like manner where the sickness 
had begun and was known to the servant, but con- 
cealed from the master, at the date of entering into 
the contract, wages will be due only for the time he 
has actually served. Ib. 571. There is an implied war- 
ranty in the contract, that the servant has the physical 
capacity tofulfillit. Frazer, M. & S. 54. This rule, 
however, will not entitle the master to resi:e from the 
contract merely because the strength of the servant 
proves inferior to his expectations; and the only case 
in which it willoperate is where there has been fraud- 
ulent concealment of disease, e. g., that the servant is 
subject to epilepsy. Lor. Law of Scot. 571. And in 
America it has been laid down that sickness for a 
lengthened period—in one case two weeks—releases 
both parties from the contract; the master is not bound 
to wait unreasonably for the restoration of his ser- 
vant’s health, and his necessities may well be re- 
garded as the measure of what is reasonable. 
Wood, M. & 8S. sec. 120; Hubbard v. Beldon, 27 Vt. 
645, 


As regards imprisonment (the English cases respect- 
ing which will be found referred to in Cuckson v. 
Stones), it has been held in Scotland that, when a ser- 
vant is carried away to prison for a crime of which he 
is found guilty, or for a debt which is found to be un- 
paid, then, as the contract was broken by his volun- 
tary act, he is liable in damages, and the master is 
free from the contract; but if, on the other hand, he 
is imprisoned on suspicion of being guilty of a crime 
of which he is ultimately acquitted, he is not liable in 
reparation, and the master is bound by the contract, 
because there was no voluntary breach of engagement. 
Bell’s Prin. 182: Frazer, M. & S. 55; Lor. L. of S. 576. 
The most recent case in America on this subject is 
Leopold v. Salkey, 8 Cent. L. J. 372, decided on appeal 
by the Supreme Court of Illinois last January. There 
it appeared that A, a salesman, had contracted with B, 
a clothing manufacturer, to work for him for a term 
of three years at a stated salary. Shortly after A en- 
tered upon his work, he was arrested by a United 
States marshal, under the order of a district court, 
and put in jail for two weeks during B’s busiest sea- 
son, at the end of which period he was released on 
bail, and returned to B’s establishment to resume 
work, but B, having been obliged to employ another 
foreman in his place whilst he was in jail, refused to re- 
ceive him again into employment. Having been paid for 
all the services he actually rendered, he brought the ac- 
tion to recover damages from the defendant for breach 
of contract in not continuing him in the employment. 
Cuckson v. Stones, wbi supra, was relied on by plaintiff, 
in support of the position that the defendant’s remedy 
was by an action for damages, and that he had no right 
to treat the contract as abandoned by the plaintiff. 
But, holding that case inapplicable, Walker, J., said: 
“There the plaintiff, by an agreement in writing, 
agreed to serve the defendant as a brewer for the term 
of ten years for astipulated compensation. He en- 
tered upon the performance of the contract, and some 
years afterwards fell ill, and was unable to attend to 
business from Christmas, 1857, until July, 1858. He 
returned to defendant’s service when restored, and 
the defendant employed and paid him as before. De- 
fendant’s counsel conceded at the trial, that the contract 
was not abandoned, and the controversy was whether 
plaintiff should receive full wages during the time he 








was sick. What was said has reference oniy to that. 
state of case. Here appellee never was received into 
appellant’s service after he was in jail. He has done 
nothing for appellant since that time, and appellants 
have refused to receive him iato their employ, because 
they allege his default justified them in treating the 
contract as abandoned.”” K-—— v. Raschen, ubi supra, 
was not cited, but might also have been distinguished, 
as there the action was merely brought to recover 
wages due until the plaintiff’s illness, which he did not 
know would have incapacitated him. But Poussard v. 
Spiers and Pond, ubi supra, was referred to, and held 
to support the conclusion arrived at. ‘‘ When neither 
party is at fault, the absence of the servant from the 
master or employer, without his consent, by whatever 
cause occasioned, for an unreasonable length of time, 
we are of opinion,” said Walker, J., “‘authorises the 
master to treat the contract as abandoned; and what, 
in such case, is an unreasonable length of time, de- 
pends upon the nature and the necessities of the busi- 
ness in which the servant is employed. Under the 
facts herein proved, a much shorter time than that 
during which appellee was confined in jail might, in 
our opinion, be regarded as unreasonable. Under 
different circumstances absence for a much greater 
length of time might furnish no cause for abandon- 
ment—the question always being, does the delay so 
affect the interests of the master, that the performance 
of the residue of the contract, by the servant, would 
be a thing different in substance from what the master 
contracted for.’? And, accordingly, it was held that 
the arrest of A, though without his fault, and though 
he was willing and offered to resume his employment, 
precluded him from recovering damages. Unfortu- 
nately, it does not lie with the judiciary to mould the 
law so as to do even justice in such cases, as by having 
each of the parties to beara portion of the loss; and they 
can only say, with Ulpian, Hoc quidem per quam dur- 
um est, sed ita, lex scripta est.—[Irish Law Times. 








SOME RECENT FOREIGN DECISIONS. 





MEASURE OF DAMAGES—BREACH OF COVENANT— 
LANDLORD SUING AS TRUSTEE FOR TENANT. — 1, 
Plaintiff granted a lease of sporting rights to the de- 
fendant, which contained a covenant that the latter 
should, “‘during the said term, keep down and destroy 
the rabbits on the said estate, so that no appreciable 
damage should be done to the crops on the said es- 
ate.” Atthe date of the said lease, and ulso at the 
commencement of the action, one R was tenant of the 
estate, but was not named in the lease. In an action 
brought by the plaintiff for a breach of the above cov- 
enant: Held, that he was not entitled to recover such 
damages as would compensate R for the injury caused 
to the crops by the breach, for he could not sue as 
trustee for R; and that having sustained no personal 
damage, and being under no liability to R, he could 
only recover nominal damages. Robertson v. Waite, 1 
W. R. 182; 8 Ex. 299, distinguished.— West v. Hough- 
ton. English High Court, C. P. Div. 27 W. R. 676. 


MASTER AND SERVANT — LOSS OF SERVICE— AC- 
TION BY MASTER AGAINST A RAILROAD COMPANY 
FOR INJURY TO His SERVANT. — A servant to the 
plaintiff took a ticket and became a passenger in a 
train of company A. The defendants supplied en- 
gines, drivers, etc., to company A, and also men to 
work the signals at a junction. Owing to negligence 
on the part of the defendants’ signalman a train be- 
longing to the defendants ran into the train in which 
the servant was, he being thereby injured, and his ser- 
vices lost. The plaintiff brought an action against the 
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defendants. Held,on demurrer, that the action was 
maintainable, as being against parties guilty of a tort, 
and independently of any contract. —Berringer v. 
Great Eastern R. Co. English High Court, C. P. Div. 
27 W. R. 681. 

INSURANCE — MISSTATEMENT AS TO AGE OF IN- 
SURED—BURDEN OF PROOF — VOLUNTARY ADMIS- 
SIONS SEPARABLE FROM OTHERS.— One H had an 
insurance on his life and died. The plaintiff, his ad- 
ministratrix, in the proofs of death, misstated the age 
of the insured, which misstatement, if true, would 
have avoided the policy. In an action on the policy, 
defendants pleaded misrepresentation of age of in- 
sured, and at the trial plaintiff swore that she had no 
grounds for making this misstatement, except that she 
had been misled into making it by entries in an old book 
in the insurer’s possession at the time of his death. 
Held, that she was not bound by this misstatement, 
but could on her own evidence explain it away, and 
that the burden of proof was not so shifted as to com- 
pel her to shew the true age of the insured to be as 
stated in the appiication, but that defendants were 
bound to prove the misrepresentation. Held, also, 
that the conditions of the policy not requiring any 
proofs of age at the time of death, the plaintiff ’s ad- 
mission as to age being voluntarily made, could be 
separated from the other statements in the proofs 
which were required by the conditions, and that de- 
fendants were not entitled to have all the statements 
in the proofs treated as one admission.—Hayes v. 
Union Mut. Life Ins. Co. Ontario (Canada) Court of 
Queen’s Bench, 15 Can, L. J. 202. 


LIBEL—PRIVILEGED COMMUNICATION.—Defendant 
wrote to R, who was M. P. for the county in which 
the parties resided, requesting him to have plaintiff, a 
postmaster, removed from office, as his “ roguery,’’ 
was unbearable in the locality, and stating that he (de- 
fendant) could not trust his bank-book through the 
post office lest plaintiff should go te the bank and draw 
or keep the money; that he had sent a declaration to 
the post’ office department at Ottawa to have him re- 
moved; and demanding to know what the country 
would “turn to” if the government kept such men in 
office; and that if the people could not send their 
money through the post office they had better rise in 
rebellion at once. Defendant then wound up his letter 
with a demand upon R, as their representative, to 
have the “scoundrel” removed; that he had broken 
up seven or eight money-letters and used the money 
for his own purpose. Held, that the judge at the trial 
had rightly ruled that the occasion of writing the letter 
was not privileged; and that, on the authority of 
Frier v. Kinnersley, 15 C. B. N. S. 430, the violence of 
the language excluded it from the rule of privileged 
communications.—Graham v. Crozier. Ontario (Can- 
ada) Court of Queen’s Bench, 15 Can. L. J. 207. 


TRADE-MARK — EFFECT OF REGISTRATION—AC- 
QUISITION BY USE—TIME— DISTINCTION BETWEEN 
WHAT IS COMMON TO THE TRADE AND PECULIAR 
TO THE MANUFACTURE.— 1. Though the right jto a 
trade-mark becomes absolute at the end of five years 
from its registration, there is only a prime facie right 
to its exclusive use acquired before that time, the ef- 
fect of which is to shift the onus of proof from the 
party who has registered it to the party who has in- 
fringed it. 2. A trade-mark may be acquired inde- 
pendently of the operation of the statute when the 
article shall have been actually placed in the market, 
and so piaced in connection with the desired tradc- 
mark for a sufficient time to have attached to it a con- 
nection with the particular trade-mark as to lead the 
public dealing in that article to connect the name of 
the man or the place with the trade-mark itself in 
reference to the particular article the subject of it. 3. 
Jn order to acquire a trade-mark it is not necessary it 





shall be used for any definite length of time. 4. A 
manufacturer will not be restrained from stating in 
his advertisements, etc., that his article is made from 
any particular constituent when that is the fact, even 
thougb the name of that constituent has been appro— 
priated as a trade-mark by another; and though a de- 
cree be granted to restrain the defendant from in- 
fringing such a trade-mark, it will be guarded and 
limited so as not to prevent him from stating in his 
advertisements, etc., that his article was made from 
the particular constituent. — Wheeler v. Johnson, 
Irish High Court, Chy. Div. 13 Ir. L. T. Rep. 87. 





ABSTRACTS OF RECENT DECISIONS. 





SUPREME COURT OF MISSOURI. 


April Term, 1879. 


CONTRACT — AGENCY — PRINCIPAL WHEN NOT 
BounD.—Action by W C against J C and others on 
contract to recover price of cattle alleged to have been 
sold to J C, one of the defendants, as agent of the 
other defendants, who were partners. The testimony 
on the part of the plaintiff tended to show that J C 
had bought as the agent of the firm, and had promised 
its note or acceptance for the purchase-money, and 
that of the defendants that J C was not the agent of 
the firm, but that the cattle were shipped to it as J 
C’s own cattle, and that the proceeds of the sale were 
credited to him, and the cattle were treated through- 
out as J C’s. Held, that though J C delivered the cattle 
to the firm and informed it that they were purchased 
for it and under an agreement that it was to give W C 
its note or acceptance for the purchase-money, yet if 
it did not receive and sell the cattle as its own they 
were not liable therefore. Affirmed. Opinion by 
HENRY, J.—Carson v. Cummings. 


UNLAWFUL DETAINER — GRANT OF REVERSION— 
POssESSION.—M obtained judgment in a forcible en- 
try and detainer action against T, wnich, on appeal to 
the Supreme Court, was affirmed, and a writ of resti- 
tution awarded. T accepted a lease from M, which 
was afterwards renewed. M, before the expiration of 
the renewed lease, conveyed the land to K, the plain- 
tiff, who, upon its expiration. made demand in writ- 
ing for the premises. Held, that under the provisions 
of W. S. p. 642, sec. 3, which declares that when any 
person shall willfully and without force hold over any 
tenements or other possessions after the termination 
of the time for which they were demised, etc., such 
person shall be guilty of unlawful detainer, the 
possession of T after accepting the lease and holding 
under it was the possession of M, and that the refusal 
of T to give possession on the expiration of the lease 
rendered him liable to an action for unlawful detainer 
by K, who had the legal right to the possession. 42 
Mo. 285; 45 Mo. 397. Affirmed. Opinion by NORTON. 
J.—Kanlleen v. Tillman. 


NEGLIGENCE IN SETTING FIRES— ADMISSIBILITY 
OF EVIDENCE—EXPERTS.— An action for damages 
for setting fire to premises of H by sparks emitted 
October 28, 1875, from defendants’ engine passing on 
its track three-quarters of a mile therefrom. There 
was testimony that smoke was observed just after the 
passage of the train ninety feet from the railroad 
track,which spread to H’s premises. Held,that as it was 
not shown that any sparks escaped from the engine,and 
as there is no necessary connection between the run- 
ning of an engine and the kindling of fire, it would 
seem that some testimony should be introduced 
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<onnecting the two events, and that it may well be 
-& question whether the opinion of a witness that the 
fire could have been kindled only by the engine is suf- 
ficient for the purpose, but the reversal of the judg- 
ament is not placed on this ground. Witness S testi- 
‘fied that he lived at Moberly, thirty miles west of de- 
fendant’s farm, and was superintendent of its machin- 
ery, and that it was his duty to keep in good condition 
-all the engines running west by H’s farm, and for that 
purpose they were taken into the round-house at 
Moberly and examined, and that on October 28, 1875, 
said engines were provided with the best contrivances 
to prevent the escape of fire then in use or known. 
S was then asked as to the condition of all of defend- 
ants’ engines arriving in Moberly from the east on Oc- 
tober 28, 1875, as to the smoke stack, netting and ap- 
paratus to prevent the escape of fire. Held, that the 
question was a proper one and should have been al- 
lowed in the absence of testimony showing that any 
particular engine had emitted the sparks causing the 
fire, nor was the evidence sought to be elicited matter 
of opinion about which experts alone could testify, 
but was a question of fact and observation. For this 
dJast error the judgment is reversed and remanded. 
Opinion by HouGu, J. Napton and NorRTON, J.J., 
-dissenting.—Huley v. St. Louis, etc. R. Co. 
MECHANICS’ LIEN—PARTIES BOUND BY JUDGMENT 
UNDER—RIGHT TO REDEEM—ASSUMPTION OF DEBT 
BY GRANTEE OF LAND, SUBJECT TO MORTGAGE— 
NOTICE OF PRIOR INCUMBRANCE—JUNIOR MORT- 
eGAGEE.—H, plaintiff, and V, defendant, each claim 
‘title to a lot under Z. In April, 1869, Z, then owner, 
-eontracted with D fora building on it, and O and G@ 
performed labor and furnished materials under con- 
tract with D. June 15, 1869, Z made a deed of trust to 
secure a note payable to M H, which was recorded July 
-8th following. Z died in September, 1869, and by his 
will the lot was devised in fee to L & M, who were also 
-made his executors. February 28, 1870, under an or- 
der of the probate court, L & M sold Z’s equity of re- 
demption, and D purchased it. In March, 1870,0 &G 
filed their mechanics’ lien on the building, which was 
finished in December, 1869, and suit was brought against 
D and the executors in June, 1870. and judgment ob- 
‘tained in November, 1871. June 23, 1871, D, for recited 
-consideration of $12,812.50, conveyed to S by warranty 
deed, which further recited that the conveyance was 
subject to a certain deed of trust—to H’s trust deed, 
dated June 15, 1869, and of the record—the payment of 
which was assumed by the party of the second part. 
-$ also became the purchaser at execution-sale under 
the mechanic’s lien judgment. January 22, 1872, S 
.gave a deed of trust to secure a debt to H, and this 
deed recited that the Jot was the same which S ac- 
«quired of D. July 16, 1873, the M H deed of trust was 
foreclosed and V bought; and on November 30th, 1873, 
jthe deed of trust from S to H was foreclosed and H 
bought. Held, conceding the mechanics’ lien to 
be the senior incumbrance, that 8, vy his purchase at 
the sale under it, was nut invested with an indefeasible 
title. under sec. 9, page 910, of W.S.. which provides 
“that in all suits under this chapter the parties to the 
contract shall, and all other persons interested in the 
.matter in controversy, and the property charged with 
the lien, may be made parties, but such as are not 
«made parties shall not be bound.” So that after the 
.enforcement of the lien and the purchase by S, the 
holder of the mortgage for the benefit of M H, or the 
,purchaser at the sale thereunder, still had the right to 
redeem (2 Wis. 533; 26 Conn. 317); but this right 
could only be exercised in a court of equity. Held, 
further, that the recital in the deed from D to 8, that 
the conveyance was subject to the trust deed in favor 
at MH, and that the debt was assumed by S, made it 
‘8’s own debt, and rendered him personally liable in as- 
~Sumpsit; that where land is conveyed subject to a 





mortgage, the mortgagee does not assume the debt by 
mere acceptance of the deed; but it is otherwise where 
the deed contains a recital that the land is subject to 
the mortgage, which the grantee agrees to pay, and 
after the purchase by S at the mechanics’ lien sale, the 
property was as much bound by the M H trust deed as if 
S himself had executed the deed, and H’s deed of trust 
was subject to the M H one, and as the latter was re- 
corded, and the former referred directly to the deed 
from D toS, which was also of record, H had notice 
he was a junior incumbrancer and a purchaser at the 
sale under the M H deed of trust, and took the legal 
title subject to such, rights only as he might have in 
equity as a junior mortgagee. Reversed and remand- 
ed. Opinion by HouGH, J.—Heim v. Vogel. 
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SUPREME COURT OF ILLINOIS. 


[Filed at Springfield June 20, 1879. 


NEGLIGENCE—BURNING OF HOTEL BY SPARKS 
FROM LOCOMOTIVE—CONTRIBUTORY NEGLIGENCE. 
—This was an action brought to recover the value of a 
certain building, know as the Normal Hotel, and the 
furniture therein, which were destroyed by fire on the 
night of February 14th, 1872. The track of the Chica- 
go & Alton Railroad crosses the track of the Illinois 
Central R. R. at the town of Normal. At the crossing of 
the two roads appellant erected a depot building and 
Hotel. Onthe night of the fire a freight train on appel- 
iant’s road passed Normal. A short time afterwards 
the depot was found to be on fire, from which the 
hotel caught and was burned. Appellee claims that 
the fire in the depot originated from sparks thrown 
from appellant’s engine. Plaintiff recovered below, 
and defendant appeals. CRAIG, C. J., says: ‘*The 
plaintiff erected his building after the railroad was 
built so near the track that it was necessarily exposed 
to such danger as is incident to the use of steam in the 
operation of a railroad, and as was said in Toledo, etce., 
R. Co. v. Larmon, 67 IIl. 68, the party who erects his 
building on or near the track knows the dangers in- 
cident to the use of steam as « motive power, and must 
oe held to assume some of the hazards connected with 
its use on the great thoroughfares. While the plaintiff 
had the undoubted right to erect his hotel near the 
track of the railroad, and in an exposed position, if he 
saw proper, yet when he did so he was bound to use a 
higher degree of care in providing proper means to 
protect his property, than a person in a less exposed 
position. In Great Western R. Co. vy. Haworth, 39 
Til. 348, it was held that an instruction which entirely 
ignores the question of negligence on the part of the 
owner is erroneous. In Toledo, etc., R. Co. v. Pindar, 
53 Ill. 447, it was held that where fire was communica- 
ted to a building through the negligence of a railroad 
company, the owner can not recover for the loss of 
such portion of the property as he could easily have 
saved. See, also, 42 Ill. 355. Under instructions in 
this case the plaintiff was required to use no care what- 
ever to save his property. The question of care on his 
part was entirely ignored.’”? Reversed. SCOTT, J., dis- 
sents.—Chicago, etc., R. Co. v. Pennell. 

CLAIM AND COLOR OF TITLE—ADVERSE POSSES- 
SION—ACTS OF OWNERSHIP SUFFICIENT WITHOUT 
CLAIM BY WoRDS.—"The evidence sufficiently shows 
that the possession of the railroad company is actually 
visible and exclusive. It is not essential that there 
should be proof that officers of the defendant made 
oral declarations of claim of title, but it is sufficient 
that the proof shows that the defendant has acted so 
as to clearly indicate that it did claim title. No mere 
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words could more satisfactorily assert that the defend- 
ant claimed title than its continued exercise of acts of 
ownership over the property for a period of more than 
twenty years does. Using and controlling property as 
owner is the ordinary mode of asserting claim of title, 
and indeed it is the only proof of which a claim of ti- 
tle to a very large proportion of property is suscepti- 
ble. The possession by the plaintiff of the portion of 
the property occupied by the ice-house and other 
buildings, within twenty years, it may be conceded, 
removes the bar of the statute of limitations as to that 
portion of the property. But this did not disposess 
the defendant of its track or of any other portion of 
the property which it was actually using. [t relies not 
upon the claim or color of title drawing a constructive 
possession but adverse possession only, and this ap- 
plies only to the portion actually occupied. See 16 Ill. 
273. The promives of the officers of the defendant to 
pay for the land can not be regarded as an admission 
of title in the plaintiff for two reasons: Ist. It does 
not appear that they were officers having authority to 
bind the defendant by their promises. 2d. A promise 
to pay for land, although evidence of a debt, is incon- 
sistent with a title in the promissor to the land, as, for 
instance, where title has been conveyed before pay- 
ment is made of the purchase-money.” Affirmed. 
Opinion by SCHOLFIELD, J.—James v. Indianapolis, 
etc. R. Co. 


COMMON CARRIER — REFUSAL TO RECEIVE AND 
FORWARD TEXAS CATTLE—CONSTITUTIONALITY OF 
STATE LAW—TEXAS CATTLE.—This was an action on 
the case by appellee against appellant in the circuit 
the court of Sangamon countv for damages sustained 
by appellee in consequence of appellant’s failure, as a 
common carrier, to promptly receive and transport 
forty-two head of cattle from Venice station, near St. 
Louis, to Springfield, Ill. It appears that the cattle 
were offered for shipment on Thursday the 27th day 
of May, 1875. The agent of defendant declined to re- 
ceive them, assigning as reasons that they were 
Cherokee cattle. The following Monday the agent re- 
ceived instructions to forward the cattle, which was 
done. The damages claimed are such as resulted from 
the deterioration of the cattle between the time when 
they were offered for shipment and the time when they 
were received and shipped. SCHOLFIELD, J., says: 
“That appellant was bound to receive and carry the 
cattle when they were first offered for shipment, unless 
it had a reasonable excuse for its refusal, is conceded 
by appellant’s counsel. They insist that as these were 
Texas or Cherokee cattle, appellant was justified in 
refusing by the provisions of the act in relation to 
such cattle. Rev. Stats. 1874, pp. 141-2-3-4. If we 
were authorized to regard the provisions of the act re- 
ferred to as valid law, it may be conceded the position 
of counsel would be conclusive against the right of 
recovery, and were we permitted to adhere to our 
own views of the validity of this act, such would 
necessarily be our ruling. Yeazelv. Alexander, 58 
Ill. 254; C. & A. R. Co. v. Gasawry, 7} Ill. 57. But 
the Supreme Court of the United States, in Railroad 
Co. v. Huson, 95 U. S.6 Cent. L. J.170, have held that 
an analogous act of the legislature of Missouri is un- 
constitutional and void, because in conflict with that 
clause of § 8, art. 1, of the Constitution of the United 
States, which provides that ‘ Congress shall have 
power to regulate commerce with foreign nations, and 
among the several States,’ etc. An examination of 
the acts of Missouri and of this State will disclose 
that so far as the principle controlling or affecting the 
decisions of the Supreme Court of the United States 
are concerned, there is no substantial difference be- 
tween the acts. This question is one upon which the 
decision of the Supreme Court is paramount.” Af- 
firmed.— Chicago, etc. R. Co. v. Erickson. Salzen- 





stein v. Mairs, decided and filed at this term, follows 
the decision in this case. 





QUERIES AND ANSWERS. 





QUERIES. 

21. I8 UNASSIGNED DOWER, in Illinois, the subject 

of attack by creditors of the dowress, and will an ap- 

plication for the appointment of a receiver of the 

dower interest upon a judgment-creditor’s bill hold 
good? 





' 22. BOUNDARIES—J URISDICTION.— First. Where ix 
the boundary line between the States of Missouri and 
Kansas? Second. If a felony is committed upon or 
over the waters of the Missouri River, what court has 
jurisdiction? Third. Again, if a felony is committed 
upon or over the Missouri River, east of the center or 
current of the river, what court has jurisdiction? 
Fourth. Suppose the Missouri River, at the time the 
State of Missouri was admitted into the Union, and 
after Kansas became a State, had a regular course 
around a large neck of several thousand acres of land, 
and afterwards cuts a channel through a small slough 
and becomes the main stream, the former channel dry- 
ing up only in very high water; such neck of land re- 
mains undisturbed, and has on ita number of people 
with farms, improvements, etc. Before the change of 
the river, such land was taxed in Kansas, and its settlers 
voted in Kansas. Now they would have to cross the 
Missouri River to vote in Kansas. To what State does 
such land belong? What court has jurisdiction? Where 
should such settlers pay taxes and vote? * 





ANSWER. 
No. 14. 
(9 Cent. L. J. 120.] 

If any child of the intestate has been advanced by 
him by settlement, either out of the real or personal 
estate, or both, equal or superior to the amount in 
value of the share of such child, which would be due 
from the real and personal estate if no such advance- 
ment had been made, then such child and his descend- 
ants are excluded from any share in the real and per- 
sonal estate of the intestate. But if such advancement 
be not equal, then the child and his descendants are 
entitled to receive from the real and personal estate, 
sufficient to make up the deficiency, and no more. 4 
Kent’s Com.. 9th ed., 466; 1 Serg. & R. (Penn.) 422; 21 
Mo. 347; 3 Yerg. (Tenn.) 112; 5 Harr. & J. (Md.) 459; 
1 Wash. (Va.) 224; 3 Pick. (Mass.) 450; 3 Rand. (Va.) 
117, 559; 2 Hayw. (N.C). 226; M. P.’s receipt is not 
in law binding or conclusive; it is presumptive evi- 
dence only; 1 Pet. C. C. 182; 1 Rich. (So. C.) 32; 1 
Harr. (Del.) 5; 16 Wend..(N. Y.) 460; 16 Me. 475; 5 
Ark. 61; 11 Mass. 27, 363; 3 McLean C. C. 265, and is 


/ open to explanation; 2 Johns. (N. Y.) 387; 9 Ib. 310; 


6 Ala. 811; 4 Vt. 308; 3 McLean C. C. 387; 4 Barb. (N. 
Y.) 265. The actual circumstances under which it was 
given may be shown: 8 Johns. (N. Y.) 389—e. g., that 
it was given under a mistake as to the real value of 
what M. P.’s distributive share would be; 6 Barb. (N. 
Y.) 58; 3 Dan. (Ky.) 427; See 3 N. Y. 168; 10 Vt. 96. 
Delivery of the deed by the grantor to the grantee, or 
some person by him authorized to receive it, is essen- 
tial to the due execution of the deed, or it may be de- 
livered as an escrow to astranger, to be delivered tothe 
grantee, upon the happening of a eontingency, or per- 
formance of a condition, and, in either case, the title 
remuins in the grantor until the deed is delivered to 
the grantee. It appears that J P did not deliver the 
deeds to the grantee, nor to any body as escrows, bu- 
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kept them until his death, as he said he would, and, 
these being the facts, no title passed by the deeds: 4 
Kent’s Com., 9th ed. 528 and authorities; Comyn’s Dig. 
Fait (A); 1 Wood. Conv. 198; 6 Sim. Ch. 31; 11 Vt. 
621; 18 Me. 391; 2 Penn. St. 191; 12 Johns. (N. Y.) 536; 
1 Juhns. Ch. (N. Y.) 456; 20 Pick. (Mass.) 28; 4J. J. 
Marsh (Ky.) 572; Jackson v. Catlin, 2 Johns. 248; 
Perkins, secs, 137, 188, 142; Johnson v. Baker, 4 Barn. 
& Ald. 440; Carr v. Hoxie, 5 Mason, 60; Graves v. 
Tucker, 10 Smeed & M. 9; Lawton v. Eager, 11 Barb. 
(S. C.) 349; Haygood v. Harvey, 8 Rich. (S. C.) 826; 
Melborn v. Weaver, 17 Geo. 267. See Brown v. Brown, 
1 Wood. & M. 325. 


St. Louis, Mo. M. THOMPSON. 








NOTES. 





JUDGES KREKEL AND CALDWELL have been desig- 
nated by Judge Dillon to hold the September Term of 
the United States Circuit Court for the Eastern Dis- 
trict of Missouri, and likewise to attend tothe duties of 
the District Court during the absence of Judge Treat. 
—Legal officials in Switzerland are far: from highly 
paid, for according to a letter relative to the adminis- 
tration of the country, Cantonal judges and public 
prosecutors are content with sume $100 per annum. 
Many do not receive nearly so much. The salary of 
the Chief Justice of Lucerne is $620; of the inferior 
judges, $500; of the public prosecutor, $600. The pay 
of the first judge of assize in Canton Glarus is nine 
frances ($1.80) a day, when he is on circuit in the val- 
leys, and ten francs ($2.00) when he is among the 
mountains, and the Landamman of Schwyz is “ pass- 
ing rich ”’ on $120 a year. 





THE Chicago Legal News is authority for a legal 
anecdote of more than professional interest. Some 
years ago, it says, while Judge Wall was attorney for 
the Illinois Central Railroad, he was defending a suit 
in the Effingham (Ill.) Circuit Court. The counsel op- 
posed to him was Hon. UO. B. Ficklin. During the ar- 
gument, Judge Wall who was fresh from reading Dick- 
ens, compared his opponent to Sergeant Buzfuz, de- 
scribing the celebrated counsel amid much mirth. But 
Mr. Ficklin, quick to discern that the Effingham jury. 
knew little of the great novelist, referred tothe matter 
in his speech in these words: ‘‘ Gentlemen of the jury. 
I am surprised at the young man alluding to the char- 
acter of my good old friend, Sergeant Buzfuz. He 
was, sirs, in his day, one of the best men I ever knew 
in Southern Illinois. He was a truthful and very use- 
ful man, and was known and honored in his time by 
his fellow-citizens in Southern Illinois, as one of the 
best men in society. He, sirs, was one of the men that 
helped to fell the trees and plow the fertile prairies 
which have since helped to make Illinois the fine and 
beautiful State she now is; he was one of her pioneers, 
and lived a truly great and good man; but, gentlemen 
of the jury, he is now dead and gone. Long since his 
friends and relatives have been called upon to pay the 
last debt of remembrance and gratitude to that good 
old man, and while I stood over his grave and dropped 
a tear to his memory, I could not help but think how 
much the present citizens of this great country owed to 
our early pioneers. No, gentlemen, Sergeant Buzfuz 
was one of the very best men I ever knew in all the 
long years of my life in Southern Illinois, and I am 
surprised at the remarks of my young friend, Wall, in 

_ reflecting upon the life and services of my old friend. 
Peace be to his ashes!” The jury were quickly in 
sympathy with the orator, and before he had finished, 
his case was already won. 





“At the last session of the North Carolina legisla- 
ture,” writes a subscriber, “a very important bill 
‘Amendatory to the Public School Law’ passed, after 
sundry amendments, regularly, its three readings in 
each house, as required by our Constitution. It was re- 
ported by the Committee on Enrolled Bills as properly 
enrolled, was laid before the speakers of the two 
houses, along with other bills, for their signatures, 
and was announced in both houses as ratified. After 
the adjournment of the legislature, it was discovered 
that the bill had not been signed. The bill passed 
each of its three readings in both houses unanimously, 
and its passage was in every way regular. There is no 
provision of our Constitution or statutes requiring the 
signing to be before adjournment, or in the presence 
of the houses. The speakers being doubtful of their 
duty or power to sign after adjournment, submitted 
the question to the attorney-general, who held that 
they should sign. They still hesitated, whereupon 
two actions were brought by the Superintendent of 
Publie Instruction—ove for a mandamus to compel the 
speakers to sign, the other to declare it a law without 
their signatures, on the ground that it was ratified by 
each house receiving the announcement of ratification 
nem. con., and that the signature of the speakers was 
no part of the legislation, but a mere authentication. 
The judge held that the a mandamus should issue, but 
that it was not alaw without signatures of speakers. 
In both cases appeals have been taken to the Supreme 
Court. Commrs. v. Higginbotham, 17 Kas. 2, seems to 
be the only case approaching it.’”? The Case of Cott- 
rell v. State, decided by the Supreme Court of Ne- 
braskr on the 12th ult., and not yet reported, may as- 
sist our correspondent. The following extract from the 
opinion of MAXWELL, C. J., sufficiently explains it: 
“Tt is claimed that the ‘ Act for the Maintenance and 
Support of Illegitimate Children,’ approved February 
25, 1875, is void, because not signed by the President 
of the senate. An inspection of the original act, in the 
office of the Secretary of State, shows that the act pass- 
ed the House of Representatives, and was duly attested, 
and was signed by the Speaker of the House. The act 
is also atteste1 by the Secretary of the Senate, and is 
approved by the Governor, but is not signed by the 
President of the Senate. Does this omission invalidate 
the act? Section 20, art. 11, of the Constitution of 1867, 
provides that “‘ the presiding officer of each house shall 
sign publicly, in the presence of the house over which 
he presides, while the same is ia session and capable 
of transacting business, all bills and joint-resolutions 
passed by the legislature.” Section 11 provides that 
* on the passage of every bill, in either house, the vote 
shall be taken by yeas and nays, entered upon the jour- 
nal; and no law shall be passed in either house without 
a concurrence of a majority of all the members elected 
thereto.” An examination of the journal of the senate 
of that session shows that the bill passed the senate 
by a vote of twelve in favor of and one against it. The 
signature of the presidiny officer toa bill is a mere 
certificate to the Governor that it has passed the re- 
quisite number of readings, and been adopted by the 
constitutional majority of the house over which he 
presides. The vote upon the passage of the bill must 
be determined by the journals of the respective hous- 
es. Hall v. Miller, 4 Neb. 505. And where it appears 
from the journals that a bill has passed by i he requisite 
majority, and has been approved by the governor, the 
failure of the presiding officer to affix his signature 
thereto will not invalidate the act, as it will be pre- 
sumed that the governor had sufficient evidence be- 
fore him of the passage of the bill at the time he ap- 
proved the same. The act is, therefore, of the same 
validity us though signed by the presiding officer of 
the senate.” 
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